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CASES IN BANKRUPTCY 



ARGUED AND DETERMINED 



IN 



^tt (tanxt at Hf fii^lOt ^t* 



Ex parte Tomson Hankey and others. — In the matter ^»*ty 25. 
of Henry Alexander Douglas. 1838. 

Cor» Lord Chenim 

This was an appeal of the assignees of the bankrupt, ""^' 

'^ A„ through the 

against an order of the Court of Review, made the 25th agency of B.. 

P 11 . consigns goods 

day of July 1887, on the following to c. in India, 

for sale, who re« 
mits bills io B,, 

Special Case. directing him to 

pay them over 

The bankrupt, for several years prior to and at the remittance to 
time of his bankruptcy, carried on business in London, ^*!^^cSns1|n -"*' 
in partnership with John Anderson and Samuel Anders ^jg?" ^^^^ q 
son. under the firm of Douglas. Anderson & Co.; and "Jf^.^n^e^.^o-^;. 

' ^ ' > advising him of 

other persons carried on business at Singapore, in the ihe remittance 

' " * thus made m his 

East Indies, under the firm of Douglas, JiPKenzie favour to B. 

•^ ' • Before the bills 

& Co. reached B.'s 

T T itsa^ * i-ii . 1 hands, be be- 

In June looo a society or company, at Ghent, m the came bankrupt; 
province of East Flanders, called " La Soci^te de Tin- c. was indebted 
dustrie Cotonniere,'* upon the recommendation, and large amount 
through the agency of Douglas, Anderson & Co., con- assignees were 

bound to deliver 
up the bills to A., and that they could not apply them towards the payment of the debt due 
from C. to B. 

VOL. IV. B 
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1838. signed to Douglas^ M^Kenzie & Co. eighty-nine bales of 
^"^^^^ goods for sale, or barter, on the society's account. Such 

£z pajt6 

Hanxby goods were sent through Douglas, Anderson & Co., as 
the ilgents of the said society, and their shipping and 
other charges against the society, in respect of this 
transaction, amounted to 81/. 7«. Sdf. 

On the 8th December 1836 separate fiats in bank- 
ruptcy were issued against the said Henry Alexander 
Douglas^ and the said John Anderson, under which they 
were duly declared bankrupts ; and the appellants are 
the creditors' assignees and the official assignee, under 
the fiat against the said Henry Alexander Douglas. 
Under this fiat, the joint estate of Douglas, Anderson k 
Co. is administered, by virtue of an order of the Court 
of Review, dated the ISth December 1886. 

In December 1836 James Clegg and Edmund Clegg, 
of Watling Street, London, were duly appointed by the 
said society their agents in this country, in respect of 
the matters in question ; and on the 28th January 1837, 
a letter was vnritten by one of the appellants, William 
Pennellf addressed to the directors of the said society, 
and sent to the said James Clegg and Edmund Clegg, as 
their agents, of which the following is a copy : — 

'' Re Douglas, Anderson & Co. 

Basinghall Street, London, 
98th Janoaiy 1837. 

*^ Gentlemen, 
** I beg to acquaint you, that Messrs. Douglas, 
i/PKenzie & Co., of Singapore, have written to the late 
firm of Douglas, Anderson 8c Co., of this city, requesting 
them to remit you a sum of 1£04/. bs. Id,, on account of 
a consignment of ninety bales of frieze goods. In con- 
sequence of the bankruptcy of the latter, to whom 



CASES IN BANKRUPTCY. 

Dougku, iPKentU & Co. are largely indebted« sttoh I8d8, 
request cannot be complied with^ and you will have to 



account 

I am, gentl^m^n, 

ITour most obedient servant, 

William Pennell, Official Assignee." 

On the 15th of June 1837 the said Jame^ Cl^ff and 
Edmund Clegg received from William Pennell, in an 
envelope, a letter from JDougku, liPKenzie 8c Co. to 
the said society, dated the 31st Decejnber 1836 (such 
letter being one of the eleven letters mentioned in a 
letter from Douglas^ WKenzie & Co. to Douglas^ Anr 
darson & Co. herein-after set forth), of which the follow- 
ing is a copy : — 

'' Duplicate. (Original per Layton.) 
'* Messrs. La Societe do f Industrie Cottanimre, OhenU 

Siogtpme, aist D^eember 1836. 
*' Gentlemen, 

*' We confirm our last respects of the 20tb instant 

per Heraey^ and now beg leave to advise you, that we 

have this day remitted you in full, through Messrs. 

DauffhSf Anderson & Co., London, viz. 

£ s. d. 
Bills at thirty days' sight, i^. 6J. ex, • E& \9 9 

Bills at six months' sight, 4«. Id. e^^. . 667 fi 7^ 

Ditto. 4tf. 8<f. 768 14 4 

£1489 19 1^ 

which we hope you will find correct. You will observe, 
that part of the sales are not yet due ; but we have, in 
this instance, been enabled to purchase bills on England 
at a credit of two and three months, and were desirous 

b2 



look to the house at Singapore, for a settlement of your h^nuv 



wdothffrit 



and others* 
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1888. of seeing your account closed; as our establishment here 

^''^ ceases after this date- 
Ex parte 

Hanmv^ We remain^, gentlemen. 

Your most obedient servant, 
S^ pro DauglaSf M^Kenzie & Co. 

W. F. hofirainr 

The said James CUgg and Edmund Clegg, as the 
agents of the said society^ having applied for an inspec- 
tion of the letters and particulars of the remittances re- 
ceived by the assignees from Douglas^ JIPKenzie Sc Co., 
relating to the said society, without having been able to 
obtain the same, they, together with the directors and 
proprietors of the said society, presented a petition to 
the Court of Review, praying that the assignees of the 
estate and efiects of the said bankrupt might forthwith 
be ordered to deliver up to them, the said James Clegg 
and Edmund Clegg, as the agents for the said society, 
the several bills of exchange received by them, from the 
said Messrs, Douglas, JtPKenzie & Co., or the proceeds 
thereof, if due and paid, the said James Clegg and JEd- 
mund Clegg being ready thereupon to pay for and on 
behalf of the said society to the assignees, the sum of 
8U. Is, 8d*, the amount of the aforesaid charges for 
shipping, &c« ; and that, if necessary, proper inquiries 
might be directed, to ascertain whether any other or 
further remittances had been received by the assignees 
from the said Douglas, 3PKenzie 8c Co., in respect of 
the goods so consigned to them by the said society; and 
that the costs of and incidental upon the application 
might be paid out of the bankrupt's estate. 

By an order of the Court of Review, made on the 
18th July 1837, the assignees were ordered forthwith to 
permit the petitioners, their solicitors and agent, to in- 
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spect and take copies, at their own expense, of all bills 1838. 
received by the bankrupt, or by the assignees or any ^^^"^^ 
other persons, from Douglas^ M^Kenzie k Co. to Doug- Hankby 
httf Anderson & Co., referred to in the petition, and of 
all correspondence between the parties relative to such 
bills, or the matters in the said petition ; and it was fur- 
ther ordered, that the said assignees should not in the 
meantime part with the funds in question. 

In pursuance of the last-mentioned order, the said 
William Pennell produced three letters from Douglas, 
M'Kenzie & Co. to Douglas, Anderson & Co., dated 
respectively S4th August 1836, 17th September 1836, 
and 31st December 1836, and the bills mentioned or re- 
ferred to in such letters ; all which had been severally 
received by the appellants, as the assignees of the said 
Henry Alexander Douglas, the bankrupt, subsequent to 
the 8th December 1836, the date of the fiat against him, 
at which time none of them had arrived in this country. 

The following are copies of the said three letters : -• 

*^ Messrs. Douglas^ Anderson & Co., London. 

Singspore, 24th August 1836. 

" Dear Sirs, 
« We confirm our last respects of the 12th and 13th 
ult., per JElutha, and are since without any of your 
esteemed favours. We beg to enclose the following 
drafts, viz. — 
Isaac F. Smith, on Baring, Brothers £ s. d. 

&Co.at mos 1000 

Thomas Dent & Co., Canton, on T. 

Dent & Co., London . . • • . 189 16 5 
Shaw, Whitehead Sc Co., on Nicol, 
Duckworth k Co 161 6 9 



£1351 3 2 
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1898. Mid will thank you to pay the following sums at same 



» ^ ■ight Til. — 

HAiitat *f *. a. 

•ndotiietii To Muir, Brawn & Co., Glasgow . 68 17 9 

D. Morrison & Co 34 16 S 

G.kW.MLellan 79 10 6i 

D. Gilchrist & Co 180 

John Ridgway k Co.^ Staffordshire 

Potteries 108 8 2| 



•tekA^ 



£461 12 9 

^* By the Vanguard, to sail in about eight days hence, 
we hope to hand you forther remittances along with in- 
structions to what parties the same shall be paid. 

We remain, dear Sirs, 

Your mairt obedient servants, 
S"^ pro Douglas, ATKenzie & Co. 

W. F. Lorrain. 
^* 3rd not to hand from China. 

S** pro D., M. & Co. 

mF.L.'' 



** Messrs. Douglas, Anderson & Co., London. 

Singapore, 17th September 1836. 

" Dear Sirsi 
'' We confirm our last respects of the 24th u]t«, and 
have since to hand your esteemed favour of the 14th 
April, by which we are happy to observe such a favour- 
able report on our shipments of tortoise shells, per Hero, 
and we have now the pleasure to enclose further remit 
tances, viz. — 
Douglas, Brothers & Go., four drafts and 
asst. to order for 250/^ on your good 
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selves, @ 4«. ddf. ex. (H. 4538. 30) 1000 1888. 

Nine naty bills, Q 8 and 10 mos. @ ETparte 

4«. 4rf. ex. (942. 82) 204 6 7 Han"y 

£1204 5 7 

which taiount we will thank you to pay over to the Bel** 
gian Company, being remittance to account against their 

consignment to us of ninety bales of friese goods. We 
shall also thank you to pay the said company 889/. Ids. 
5d| which we remitted you in our last, @ 4«« 6d« ex. 

We are^ dear Sirs, 

Yours faithfully, 
S^ pro Douglas, M'Kenzie & Co. 

TT. F. Larrain. 
** Enclosure. Statement of Europe consignments in 
store." 

*' Messrs. Douglas^ Anderson 8c Co. 

Singapore, Slst December 183tf. 

" Dear Sirs, 

*^ We beg leave to enclose the following bills :— 

£ s. d. 
Sydney government bill, @ 30 pt. . . 52 19 2 

Rodgers on Baring, Brothers & Co., 

6m.pt 266 11 7 

Robert Douglas, on your good selves, 

6 mos 440 14 

Freeman, on Curling, Young & Co. • 886 1 1^ 

Neilson, on Thiggin & Co 783 14 4 

Paterson & Co., on Henderson & Co., 

four bills at 500/. 2000 

Ditto, T. Shields 8c Co., two bills 500/. 

and 683/. 17^. 9rf 1083 17 9 

Ditto. ditto 310 10 2 

£5284 8 2 
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1838. 



£x parte 

Hankby 

and others. 



'* The above bills are belonging to, and for account 
off the following parties, and we will thank you to dis- 
pose of the same as follows, viz. — 



£ s, J. 



To the Belgian Company the three 
first-named bills, amounting to • • 

The remaining bills are at the ex- 
change of 4«. Sd. P. H., to be disposed 
of as follows:— 

To the Belgian Company . . 

Barton & Gruestier, Bordeaux . 

Bernard Phelan, do. . • 

Daniel Gilchrist & Co., Glasgow 

To Muir, Brown & Co. . . . 

M' Donald &M' Kay . . . 

Donald, Campbell & Co. . • 

James M'Lellan, Manchester . 

Cotterill, Hill & Co., Walsall . 

Thomas Baird & Son, Liverpool 

C« Logane, do* • 



720 4 



9i 



769 14 


4 


91 5 


10 


110 1 


2i 


906 5 





1267 10 


2 


583 6 


8 


57 1 





322 9 


4 


734 16 


6 


280 





33 2 


8 



£5876 17 6 



** We enclose eleven letters for the above parties, 
which, after perusal, we shall thank you to forward. 
You will observe by the above, that we have overdrawn 
by 591/. 9^. 4ef.; but the balance of our late adventures 
of produce to your consignment will more than cover 
the said amount. 

*^ The cargo per Margaret has, no doubt, realized a 
good profit. All Europe consignments are now remitted 
for, with the exception of Messrs. Macdonald & Mac- 
hay, whose goods are all disposed of, and whose ac- 
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count sales we are now preparing, and shall, if possiblei 
hand the same to-day, along with further remittance. 

We remain, dear Sirs, 

Your most obedient servants, 
S^ pro Douglas, M^Kenzie & Co. 
W. F. Zarrainr 



1838. 



£x parte 

Hanxey 

and others. 



The nine navy bills mentioned in the letter of 17th 
September 1836, and the bills on the Sydney govern- 
ment, and on Baring Brothers, mentioned in the letter 
of the 31st December 1836, and all the other bills re- 
mitted as aforesaid to Douglas, Anderson & Co. (except 

the bills drawn by Douglas Brothers and Robert Doug-- 
las) were specially indorsed by Douglas, JiFKenzie Sc 
Co. ; and the four bills, amounting together to 1000/., 
mentioned in the said letter, and the bill of Robert 
Douglas, were ^rawn upon the said firm of Douglas, 
Anderson & Co. ; for which it was not proved that any 
consideration was given ; and such bills were never ac- 
cepted. 

The petition was heard on the S5th July 1837 before 
the Court of Review ; which, being of opinion that such 
remittances had been made to Douglas, Anderson & 
Co., to be specially appropriated by them to the said 
society, ordered that the said assignees should forthwith 
deliver up or pay to the sdd James Clegg and Edmund 
Clegg, as the agents for and on behalf of the said so- 
ciety, the several bills received by them from the said 
Messrs. Douglas, M*Kenzie & Co., or the proceeds 
thereof, to the same amount respectively, as follows : — 
the three bills mentioned in the letter of the S4th Au- 
gust 1836, or the part proceeds thereof, to the amount 
of the sum of 889/. 10s» 5d,, mentioned in the letter of 
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1838. the 17th of September 1836 ; likewise the four drafts or 
J^^^^^ billsj each for 250/.. mentioned in the same letter of the 

£i parte 

Hamkxy 17th of September 1836 ; and the nine navy bills in the 
same letter, amounting together to the sum of 2042. 5s, 
Td. ; the said two last-mentioned sutns making together 
the sum of 12042. bs. 7<f. ; also the three bills first men- 
tioned in the letter of the 31st December 1836, amount- 
ing together to the sum of 7S0Z. 4f . &^. ; and the fur- 
ther sum of 7692. 14«. 4df., out of the proceeds of the 
remaining bills mentioned in the same letter, less so 
much of the sum of 6912. 9s* 4e2., also mentioned in the 
said letter, as the said sum of 7692. 14$. 4e2. bears in 
proportion thereto with the sums therein directed to be 
paid to the other persons named therein, according to 
the respective amounts set opposite to their respective 
names; the company, by their said counsel, thereby 
undertaking to submit to such order <if any) as the 
Court may think fit to make, on the application of the 
said Messrs. Dottglas, iPKenzie & Co., relating there* 
to : and it was ordered, that the costs of the said re^^ 
spondents, the assignees, of and occasioned by the said 
application, should be paid out of the general estate of 
the [said bankrupts, such costs being first taxed and 
ascertained by the proper officer of the said Court. 

Mr. J. Mussell, and Mr. Bethell, in support of the 
appeal. Although the bills were remitted by DoughSf 
JMPKenzie k Co., for the use of the Belgian house, yet 
there was no proof of assent, either on the part of the 
Belgian company, or by Douglas^ Anderson & Co. ; and 
as the firm of Douglas, IttKenzie & Co. were indebted 
to Douglas^ Anderson & Co. to the full amount of the 
bills, the latter had a right to retain them in satisfaction 



and ofhen. 
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of their debt ; Grant v. Austen (a) ; nor could any action 1335, 
of trover, nor for money had and received, be maintained ^'^^^ 

Exporte 

by the Belgian house against Douglas^ Anderson 8c Co.» Ranksy 
in respect of these bills ; Williams v. Everett (&}. As 
to the first sum remitted; if DorylaSf Anderson & Co« 
had become bankruptSi and were indebted to Douglas^ 
M^Kenzie & Co., the latter firm could only have proved 
for the amount ; there being nothing in the transaction 
between the parties to give the Belgian company any lien 
on these particular bills ; Ex parte Jteywood (c). The . 
Belgian company could have no lien whatever ; for until 
there was an express appropriation of the bills to their 
credit, the order was recoverable by Douglas, JiPKeniie 
& Co.; Gibson v. Minet{d). So long as the firm of 
Douglas, M'Kenzie & Co. were indebted to Douglas, 
Anderson & Co. in a sum exceeding the amount of these 
bills, and the latter firm had not assented to any di** 
rections as to the remittance of the bills, they had a 
right to appropriate the remittance towards payment of 
tbeir own debt. A mere direction from a principal to 
his agent to pay over proceeds to a third person^ hiB 
creditor, gives no right or interest to the subject of such 
mandate, although the agent may consent to perform it ; 
Scott V. Porcker (e). But where there is no assent of 
the agent, it is clear that no interest can pass to the 
third party. Thus, \(A. has overdrawn his account at 
his bankers, and remits them a sum of money, with di* 
rections to pay the amount to B., the bankers may stop 
the money, and appropriate it to the payment of their 
own debt. There is a wide distinction between the 

(a) 3 Pri. 58. 

(ft) 14 £ut, 682; Wtdkii($ v. HarUy, 1 Cr. & J. 83. 
(c) 2 Rom, 355. (d) Ryan & M. 68, 

(0 3 Mer. 652. 
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18^8. v[iere mandate of the principali and a mandate coupled 
"^^"^^ with the assent of the a^ent. In the present case, there 

Exparte . ^ ^ 

Hankey was no communication between the consignees^ and the 
persons to whom the proceeds of the bills were directed 
to be paid. Douglas^ Anderson & Co. were the English 
bankers of the house at Singapore^ and the medium 
through which they made payments to their creditors. 
The first remittance of the 24th August contained no di- 
rections to pay the Belgian company any sum whatever, 
but merely certain other specified debts. If a part, 
therefore, of this remittance was appropriated specifi- 
cally to the payment of those debts, still there remained 
a balance, which was applicable to the general account 
of the London house. The letter of the 17th Sep- 
tember brought, indeed, a direction to pay a specific 
sum to the Belgian company. But upon what principle 
can a debtor abroad make his creditor in this country 
answerable to a third person, by directing him to pay 
over a sum to such third person, which the creditor 
could appropriate to the payment of his own debt? 
Thi9 letter was, in fact, nothing more than a request of 
the debtor to the creditor to lend him a further sum of 
money. But before the letter was received, the London 
house had become bankrupt. 

In this case, however, we contend that the Court of 
Review had no jurisdiction to make the order, which is 
the subject of this appeal ; for Douglas, M^Kenzie & 
Co., besides being utter strangers to the bankruptcy, are 
out of the jurisdiction of the Court. The Court of Re- 
view, therefore, had no power to make any order afiect- 
ing their right to have the bills restored to them. The 
Belgian house, also, are equally beyond the jurisdiction 
of the Court; and if they once get possession of the 
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fund, this Court has no means of getting it back again, 1838. 

to satisfy any claim that may be made by Douglas, eT^ 

M'KcHzie & Co. Hankey 



and others. 



Mr. Swanstan, Mr. Wigram, and Mr. K. Parker, for 
the respondents. It may be assumed as a fact estab- 
lished by the evidence, that the bankrupts' house were 
the agents between the house at Ghent, and the house at 
Singapore. The consignments of goods from the house 
at Ghent to the house at Singapore, were made expressly 
through the agency of the London house ; and the re- 
mittances from the Singapore house take the same course. 
In the letter of the 31st December, 1834, certain of the 
bills thereby remitted were expressly declared to be, as 
'' belonging to and for account of the Belgian company.'* 
After such an express appropriation, it would be against 
equity and conscience, that the London house should 
pay their own debt with the proceeds of those bills, which 
were thus declared to belong to the Belgian company. 
In Williams v. Everett there was no agency between the 
bankers, and the party to whom the money was ordered 
to be paid ; and the ground of the decision in that case 
was, that there was no privity between that party and the 
bankers ; and there was also an express dissent of the 
bankers to apply the money in discharge of the debt 
due to that party. The present case comes within the 
principle of the decision in Bailey v. Culverwell (a), and 
LWy v. Hays (5). In the last case, Mr. Justice Patteson 
says, '^ Suppose that a debtor sent money to a general 
agent for the creditor, would there be any doubt that, 
as soon as the agent received it, he would be account- 
able to the creditor for it, as money had and received to 

(a) 8 B, & C. 448. (6) 5 Ad. & £. 548. 
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1888. his use ?" That is just the present case. The question 



may be tried by the mode in which these parties were 
Hawkiy related to each other ; 1, As between Douglas^ Anderson 

aid othon. 

& Co., and Douglas^ M'Kenzie & Co. ; 2, As between 
Douglas, Anderson & Co., and the Belgian comjpany ; 3, 
as between Douglas, M^Kenzie & Co., and the Belgian 
company. As between the first two parties, it is clear, 
that any money or bills remitted by Douglas, APKenane 
& Co. to their agents Douglas, Anderson & Co., might be 
appropriated by the former to the payment of their own 
debts to a third party. All the cases, and more especi- 
ally Buchanan v. Findlay (a), establish the position, 
that where property is remitted to A. for a particular 
purpose, A. has no right to deal with it as his own, nor 
even to set it off against a debt due firom the remitter, in 
the event of his bankruptcy ; and Young v. The Bank 
ofBengaHJb) is to the same effect. If Douglas, Anders 
son & Co. had paid over the amount of these bills to the 
Belgian company, that would have been a good discharge 
to them, as agdnst Douglas, M^Kenzie & Co.— Sndly, 
As between Douglas, Anderson & Co. and the Belgian 
company. Douglas. Anderson & Co. negociated the con- 
signments of goods made by the Belgian company to the 
house at Singapore ; they were therefore agents for the 
Belgian company, as well as for Douglas, M^Kenzie & 
Co. In all the cases cited by the other side, there was 
a want of privity between the consignee and the party 
to whom the proceeds were directed to be paid. That 
is the great distinction in this case. But the Courts 
will lay hold of the slightest circumstance, to find agency 
and privity between two parties, where one has received 
money for the use of another, which he ought not in 

(a) 9 B. Ac C. 738. <6) I Deac. 622. 
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conscience to withhold from him. Thus, where money 1838, 
is paid to ii. for a specific purpose, and he does not im- ^ ^ 
mediately repudiate the purpose for which it is paid, he ^*oth**^ . 
will be taken to have acquiesced in it ; and an action for 
money had and received will lie against him by the party 
for whose use it was paid ; JOe BemaUs v. Fuller (a) ; 
-— Srdly, As between Dauglasj WKentie & Co. and the 
Belgian company, Douglas, Anderson 8c Co. were mere 
stakeholders. JDouglas, M^Kenzie & Co. having given 
an authority to the agents of their creditors to appropriate 
a certain fimd towards the payment of the debt, could 
not afterwards revoke such authority, because it was an 
authority coupled with an interest; Gaussen v. ilfor- 
Um(J)\ Ex parte South (e). As to the argument of the 
other side, that because the letter of the 24th August 
appropriated only a part of the bills thereby remitted, 
Douglas, Anderson & Co. bad a right to retain the ba** 
lance towards a liquidation of their own debt, and that 
the subsequent letter of the 17th September, which di- 
rected Douglas, Anderson tc Co. to pay the Belgian com- 
pany the balance unappropriated by the former letter, 
was too late, — we contend, that the whole fund remitted 
by Douglas, M'Kenzie & Co. was subject to instructions 
from the remitters ; and if the two letters are connected, 
which they must be to have a proper operation, it is 
dear what the intentions of the remitters were ; for the 
last letter contains these express directions, — " We will 
also thank you to pay the said company 889/. 10s. 5d*,, 
which we remitted you in our last." 

Mr. J. Russell in reply. The letter so much relied 

(a) 9 East, 590 (note). (6) 10 B. & C. 43 1 . 

(e) 3 Swaast. 392« 
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1838. on amounted to no more than the remittance of a mass 
^^^v of bills to the credit of Douglas, M'Kenzie & Co., with 
Hanmit a request that Douglasj Anderson & Co. would make 
certain payments out of the proceeds. No case of ap- 
propriadon can arise, unless by the express directions of 
the consignor, coupled with an assent thereto by the 
consignee, and a promise by him to the party for whose 
benefit the appropriation is to be made. Appropriation, 
also, must be under such circumstances as will cause a 
discharge between the consignor and the creditor. In 
the present case, all these ingredients, except the first, 
are wanting. 

Lord CoTTENHAM, C. — The special case states, that 
the bankrupts were agents for the house at Ghent, for 
the purpose of the shipment of goods ; and that they 
had a charge of 81/., as such agents, against the Ghent 
house, in respect of the present transaction. On the 
34th August 1836, Douglas y M^Kenzie & Co. send to 
Douglas J Anderson k Co. bills amounting to 1351Z.35.0£f., 
with directions to make certain payments, altogether 
about 46H. IS^. 9(f., leaving therefore a balance of 889/. 
\0s. 8<f., and stating that they should shortly send further 
remittances, with instructions to what parties the same 
were to be paid. Accordingly on the 1 7th September 
1836, they remit to the bankrupts drafts on themselves, 
equal to 1000/., and nine navy bills equal to 204Z. 5^. 7c/., 
which they desire them to *^ pay over to the Belgian 
company, being remittances to account against their con- 
signments to us of ninety bales of piece goods." And 
they add, *' We shall also thank you to pay to the said 
company 889/. I0«. 5c/., which we remitted you in our 
last." On the 31st December 1836, they sent many 
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other bills, and after enumerating several, they say, 1838. 
" The above bills are belonging to and for the account ^^ ^^^ 
of the following parties, and we will thank you to dis- Hankey 

*=* "^ '' and others, 

pose of the same as follows ; viz. to the Belgian com- 
pany the three first-named bills, amounting to 720L 4«. 
9|rf. ; the remaining bills are to be disposed of as fol- 
lows : to the Belgian company 769/. 14«. 4d. ;'* and after 
appropriating the others, they say, " We enclose eleven 
letters for the above parties, which after perusal we 
shall thank you to forward.*' Of these eleven letters, 
one was to the Belgian house of the same date, the 3 1st 
Decemberj stating, " We advise you, that we have this 
day remitted you in full, through Messrs. Douglas^ An* 
derson & Co.;" and then it enumerates the bills as stated 
in the last letter, and observes, that part of the sales were 
not due, but that they had purchased bills on England, 
as they were desirous of seeing their account closed. 
Here it is to be observed, that Douglas, M*Kenzie & 
Co. had received the goods of the Ghent house through 
the medium of the bankrupts, who seem to be the agents 
of that house. By the letter of the 17th September, 
DouglaSf M^Kenxie & Co. remit certain bills and drafts 
for that house, and direct the bankrupts* house to pay 
the balance, of which, by the letter of the 24th August, 
the remitters had reserved to themselves the right to di- 
rect the application. The remittance of the 31st De- 
cember is still stronger ; because the bankrupts, at the 
time they received it, also received the letter to the 
Ghent house, in which Douglas^ M'Kenzie & Co. tell 
the Ghent house, that the remittance is to them through 
the bankrupts* house ; and the letter to the bankrupts 
directs them specifically to appropriate and pay certain 
bills to the Ghent house. It remains to be seen, there- 

VOL. IV. c 
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1838. fore, whether under all the circumstances the Ghent 
^^'''^^ house has acquired the right to these remittances. That 
Hansey^ the bankrupts' estate has not any right to them is clear; 
they are remittances for particular purposes, and with 
specific declarations; and if the party receiving them 
had been exclusively the agent of the remitters, he could 
only have the choice of carrying the instructions into 
effect, or returning the money to the remitter. The re- 
mittances in this case were not received till after the 
bankruptcy. The assignees, therefore, who are the ap- 
pellants, have no interest in the question ; and the order 
of the Court of Review perhaps unnecessarily reserved 
any question on behalf of Douglas, M'Kenzie & Co. 
It is clear, that a remitter can never dispute the appli- 
cation of the remittances according to his directions, un- 
less he had recalled the authority before the directions 
were effected, even in a case in which he has power so 
to do ; and, in this case, there has been no such attempt 
to recall the directions. But what power have Douglas, 
M*Kenzie & Co. to alter the destination of these remit- 
tances ? Williams v. Everett, and other cases proceed- 
ing upon the same principle, were relied upon by the 
appellants ; but they only prove, that a party, for pa3rment 
of whose debt money is remitted to an agent of the 
remitter, has no right of action against such agent, un- 
less the agent has done some act to create a contract 
between himself and the party to be paid. And how 
little will be sufficient for that purpose appears from the 
cases of Lilly v. Hays, and De Bemales v. Fuller. Wil- 
liams V. Everett, and Bailey v. Culverwell show that the 
rule is confined to cases, in which the holder of the pro- 
perty is solely the agent of the remitter ; and that cir- 
cumstances much slighter than those in this case will 
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give to the party, to whom payment was intended, a 18S8. 
claim upon the fund. In the case of De Bemales v. eTduL 
Fuller, De Bemales, the holder of the bill, had no S'T'' 

' and othert. 

personal communication with Fuller, who received the 
money from the acceptor for payment of the bill ; but, 
as Lord EUenborough explains the case in WiUiame y» 
Everett, Fuller was in effect to be considered as the 
agent for De Bemales, through the intervention of De 
Bemales Bxidi Barker, who had placed the bill with 
Fuller for the purpose of receiving payment; so that 
Fuller, being clearly the agent of the acceptor from 
whom he received the money, and having (by thus pos- 
sessing himself of the bill) constituted himself agent 
for the holder, was held liable to pay the amount to the 
holder. In Bailey v. Culverwell, the goods had become 
the property of the purchaser, and the brokers, who had 
been the agents for the sale* held them for him, and their 
duty to the seller was discharged ; but the acceptor of 
the bill given in payment having become bankrupt, the 
brokers applied to the purchaser for further security, 
and he then directed them to sell the goods and pay the 
bill ; and their direction was held to give the original 
seller a right to have the bill paid out of the proceeds of 
the goods, although there was no evidence of his having 
been at all privy to the transaction; upon the ground, 
that the brokers were to be considered as his agents. 
In the present case, the bankrupts were agents for the 
Ghent house, for the purpose, at all events, of the ship- 
ment. Douglas, M'Kenzie Sc Co., though they cores- 
ponded with the Ghent house, received the goods through 
the bankrupts' house, and naturally remitted the pro- 
ceeds through the same channel, describing the bills 
remitted in the letter of the 31st December, as lelonging 

c2 



I ! 



20 



CASES IN BANKRUPTCY. 



1838. 



Ex parte 

Hankey 

and others. 



to. the Ghent house. It appears to me, that the bank- 
« ruptafwere not merely the agents of the remitter^ as in 
Williams v. Everett, but that there was quite sufficient 
to constitute such a privity between them and the party 
to whom the payment was to be made, to entitle that 
party to claim these remittances, within the authority of 
the cases to which I have referred. The decision^ there- 
fore, of the Court of Review wasf correct, and the ap- 
pellants must pay the costs of this appeal. 



Judgment affirmed, and appeal dismissed, with 



costs. 



KVt(miiis<«r, 
Nov. 5, 1838. 

A. deposits 
deeds with B., 
by way of equi- 
table mortgage, 
and C. becomes 
his surety for 
the payment of 
any balance 
due. Separate 
fiats isgue 
against A. and 
C; and under 
the fiat against 
C, B. is ap- 
pointed sole 
assignee. B.,as 
equitable mort- 
gRgee, petitions 
for the usual 
order for (he sale 
of the property. 
Held, that before 
such order could 
be made, some 
person must be 
chosen by C.^s 
creditors, to pro- 
tect their inte- 
rests. 



Ex parte Haines. — In the matter of John Barnett, 
the elder, and John Barnett, the younger. 

This was the petition of equitable mortgagees, for an 
account to be taken of what was due to them, and for 
a sale of the property on the usual terms. The peti- 
tioner was the acting public officer of a joint stock 
banking company, called the Bank of Birmingham. 
John Barnett the elder was a customer of the Bank, 
and being largely indebted to them upon his banking 
account, on the 8th May 1833, deposited with the Bank 
the title-deeds of some freehold property at Birming- 
ham Heath, of which he was seised in fee, accompanied 
by an agreement in writing, by which it was declared 
that the deeds were deposited as a security to the Bank 
for the debt then due, and for any sum of money which 
might become due, to them from John Barnett the 
elder, on the balance of his account, and for any bills of 
exchange or promissory notes bearing his name, which 
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were then or might be in the hands of the Bank, not 1838. 
exceeding the sum of 1200/.; and it was also dedared. J^^'"'^ 

® ' . 'Ex pane 

that the sum then due, or to become idue, from John Haines. 
Bamett the elder to the Bank, should be a charge on 
the said freehold premises. 

The Bank having called upon John Bamett the elder 
for further security, Jolm Bamett the younger, on the 
10th December 1835, gave to the Bank a guarantee for 
the payment of what then was, or thereafter might be- 
come, due to them from John Bamett the elder. And 
on the 8th February 1836, John Bamett the elder, at 
the request of the Bank, and in order the better to secure 
the balance of his banking account, to the amount of 
5,0002., deposited with them two several indentures of 
demise of certain property in the county of Warwick, 
dated respectively the 30th May 1834, and the 27th July 
1835, and a counterpart of an indenture dated the 31st 
December 1834, being an underlease of part of the pro- 
perty comprised in the indenture of the 30th May 1834. 
Previously, however, to this deposit, John Bamett the 
elder had agreed to sell to John Bamett the younger 
his estate and interest in the premises comprised in the 
indentures of the 20th January 1831, the 30th May 
1834, and the 27th July 1835; and therefore John 
Bamett the younger became a party to the agreement 
entered into, upon the occasion of the last-mentioned 
deposit. 

By this agreement, dated the 8th February 1836, and 
made between John Bamett the younger, of the first 
part, John Bamett the elder, of the second part, and 
the trustees of the bank of Birmingham of the third 
part, John Bamett the younger, as an inducement to 
the bank to continue the account of John Bamett the 
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1888. elder^ declared and agreed, that the several indentures 
^^^ of the 30th May 1834, and the 27th July 1835, and also 
Hainm. the other indenture of the 31st December 1834, were 
deposited with the Bank as a security for the repayment 
to them of all sums of money which then were, or there- 
after should be, due from John Bamett the elder to the 
Bank, upon his banking account, or upon any of the ac- 
counts particularized in a certain agreement, or guaran- 
tee, of John Bamett the younger, dated the 10th De- 
cember then last. And John Bamett the elder, and 
John Bamett the younger, thereby severally declared 
and agreed, that the said indenture, dated the ^th 
January 1831, should remain in the custody of the bank, 
for the like purposes as were therein declared concern- 
ing the leasehold deeds. And, as a further security to 
the Bank, John Bamett the younger thereby also 
agreed, that counterparts of all leases of the premises, 
when granted, and also certain deeds and evidences of 
title relating to certain freehold hereditaments in George 
Street, Birmingham, conveyed, or then about to be con« 
veyed, to John Bamett the younger, should, as soon as 
completed, be deposited in the custody of the Bank, and 
should be subject, in every respect, to the provisions of 
the agreement on the part of John Burnett the younger, 
so far as the same could be applicable thereto. And 
John Bamett the younger, and John Bamett the elder, 
thereby agreed to execute, upon demand, to the trustees 
of the Bank, good and valid mortgages of the leasehold 
premises, as well as of the freehold hereditaments, free 
from all incumbrances, excepting any underleases which 
might have been granted thereout, and to deduce good 
and marketable titles to the premises. And John Bar* 
nett the younger also agreed, that all expenses incident 



1 
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to such mortgages and deduction of title^ and to the 1838. 



£z parte 



agreement^ should be borne and paid by him, and that 
the mortgages should be prepared by the Bank^ and Haimei. 
should cpntain powers or trusts for sale, and all other 
provisions and conditions usual in mortgages of the like 
nature. And it was thereby agreed, that in the mean- 
time, and until the mortgages should be executed, the 
agreement should create a good and valid lien or charge 
upon the premises, to the extent of a sum not exceeding 
at any time, from time to time, the sum of 5,0002. 

On the ISth November 1836, it was verbally agreed 
between John Bamett the elder, John Bamett the 
younger, and James Pearson as manager and on the 
behalf of the Bank, that 10002. should be raised by mort- 
gage of the premises comprised in the indentures of the 
30th May 1834, and the 31st December 1834, and should 
be applied in part payment of the money then owing to 
the Bank by John Barnett the elder; and it was also 
agreed, that, subject to the title of the intended mortga* 
gee in respect of the 1000/., and the interest thereof, the 
deeds and premises should be charged with the payment 
unto the Bank of the money from time to time owing by 
John Bamett the elder, on the balance of his banking 
account, not exceeding 5,000/. And in order to enable 
John Bamett the elder, and John Bamett the younger, 
to raise the 1000/., the Bank delivered unto them the in- 
dentures of the 30th May 1834, and the 31st December 
1834, for the purpose of being delivered to the mortga- 
gee; subject to whose mortgage the Bank were to retain 
their security. 

In pursuance of this agreement, the 1000/. was raised 
by way of mortgage on the premises comprised in the 
indentures of the 30th May 1834, and the 31st December 
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1838. 1834; and the premises were assigned^ and those deeds 



delivered^ to Paul Moored the mortgagee, as a security 
Haines. for that sum, and interest. On this occasioiii the solici- 
tors of the Bank prepared the draft of a charge to the 
Bank on the premises comprised in those deedS; subject 
to the mortgage of 1000/.^ charged thereon to Mr. 
Moore; and on the 4th January 1837, they forwarded the 
same to Bamett the elder, for his perusal and approval ; 
who, on the 6th January 1837, returned the draft, ac- 
companied by a letter from Barnett the elder, as fol- 
lows: — 

'^ To the Directors of the Bank of Birmingham. 

" Gentlemen, 

*^ When you consented to let me have the leasehold 
writings as to property in Reservoir Lane, in order to 
mortgage the same to Mr. Paul Moore for 1000/., and 
interest, \ distinctly stated to you, that it was my intent 
tention to sell the premises; and that whatever monies 
were coming to me, after payment of the principal, in- 
terest, and all expenses, should be paid by me to your 
bank; and I beg to repeat, that from that intention I 
have never varied for a moment; I shall abide thereby. 

In order to satisfy you that such is my intention, I 
have requested Mr. Eyre Lee to attest my signature to 
this letter." 

The petition stated, that the Bank, relying upon this 
letter, did not press for the immediate execution of any 
instrument; charging the premises mortgaged to Moore 
with the money then due to the bank by Barnett the 
elder, on the balance of his banking account; and that 
Moore was informed of the above-mentioned securities; 
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and that it was the intention of the Bank, and both the I8d8. 

bankrupts, that the Bank should relinquish their lien on 

the indentures of the 30th May 1834, and the Slst De- Haines. 

cember 1834, and their equitable charge on the premises 

therein comprised, only so far as might be necessary for 

the purpose of securing the 1000/., and interest. 

On the 10th April 1838, a fiat issued against John 
Bamett the younger, and the petitioner was appointed 
sole assignee: and on the 16th April 1838, a fiat issued 
against John Bamet the elder, when he was indebted to 
the Bank in the sum of 3,656/. lOs. lid. 

It appeared, that Bamett the younger had not been 
served with the petition. 

Mr. J. RusseUy and Mr. J, E. Armstrong, in support 
of the petition. 

Mr. Stoanston, contra. — Although the memorandum 
of agreement of the 8th February 1836 is admitted to 
have been a valid security, at the time it was entered into 
between these parties, yet the Bank have so dealt with 
it, that they are not now entitled to avail themselves of 
it; for, after having parted with the possession of the 
title-deeds, and returned them to the Barnetts, they 
caimot be considered as equitable mortgagees of the pro- 
perty contained in such deeds. 

Erskine, C. J. — Bamett the younger appears to 
have some interest in the property, and is a party to the 
agreement of the 8th February 1836, as well as to the 
subsequent arrangent with the Bank. Should not there- 
fore some counsel be instructed to appear for him, to 
consent to the order prayed by this petition ? 
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1838. Mr. RusselL — There can be no interest remaining in 

^^^^^ Barn£tt the younger, after the issuing of the fiat against 

£x parte ^ 

Haines. hinii and the appointment of the petitioner as assignee 
under that fiat; for the petitioner takes all such interest 
as JBameit the younger bad in the property in question^ 
and is therefore competent to ask for the present order, 
and to bind his bankruptcy by the effect of it. In the 
character of assignee, he is perfectly competent to con- 
sent, on the part of Barnett the younger, that all such 
interest as he had in this property should be dealt with 
as prayed, for the benefit of the Bank. The assignee is 
bound, of course, to take care that no injustice is done 
to Barneit the younger; for othervd^e he would himself 
incur personal responsibility. 

The Court said, that it was impossible to, deny that 
Barnett the younger had an interest in the question, 
of which his creditors would have an option to avail 
themselves, if they thought fit. And that notwithstand- 
ing the petitioner was assignee under the fiat issued 
against him, yet, as the public officer of the Bank, he 
had no other interest under the petition but to obtain 
the order as prayed, for the benefit of the Bank. Various 
questions also might arise in regard to the bills, as be- 
tween the two estates of the two Burnetts; among others, 
it might be insisted, that the mortgage to Moore dis- 
charged the suretyship of Barnett the younger. The 
Court, therefore, cannot be satisfied by the mere consent 
of the party, whose private inter^t it was to procure an 
order for the sale of this property, that the creditors at 
large were willing that such an order should be made. 

The Okder was^ that the petition should stand 
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over, for the purpose of calling a meeting of 
the creditors of Bamett the younger, to in- 
stitute an enquiry as to the interest which he 
had in the property in question; and to ap- 
point persons, in the nature of assignees, to 
protect such interest as was found to exist. 
The petitioner not to interfere in such meeting 
or choice. 



1838. 



£z parte 
Hainss. 



Review^ upon the following 

Special Case. 



Wettmintter, 

Ex parte George Pollard.— In the matter of Thomas ""ciIZm^, 
Courtney and George Courtney. ^!JP'* ^^^^j^ 

Nwember 6th 
rp 1838, and JaU' 

IHIS was an appeal from a decision of the Court of vary 20t&i 840. 

The bankrupts 
deposited with a 
cieditor the title 
deeds of a real 
estate in Scot- 
land, accompa- 

The above-named bankrupts, together with Thonuu nied with a 

. written agree - 

Courtney the younger, for many years carried on busi- ment to secure 
ness in partnership together in London^ and at Kir- the general ba- 
caldy in Scotland, as clothiers. ties being resr-*^' 

A piece of land at Kircaldy was purchased, in the lani/wherrtbe 
name of the said Thomas Courtney the younger, with too^piiceV^^ 
the monies of the partnership and for partnership pur- Jand^no^ufn^j' 
poses; and the conveyance was made to the said Thonuis equitable mort- 

"^ gage on real 

Courtney the younger, who resided and conducted the proneriy is cre- 
ated by such a 
business of the said partnership in Scotland. deposit. Held, 

• 11 1 1 nevertheless. 

By an instrument called a disposition or assignment, that the con- 
tract being 
made in Eng- 
land, by contracting parties domiciled in this country, which was also the domicile of the 
assignees under the iMinkruptcy, the estate was charged with the equitable mortgage, and that 
the assignees were bound to pay to the creditor the amount of the process of the sale of the 
estate. Reversing judgment in Ex parte Pollard, 2 Peac. 367. 



n 
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1838. bearing date at Kircaldy the 9th of March 1816, under 



Kx parte 



the hand of Richard Joseph, the said piece of land was 
Pollard, sold, alienated, and disposed of, to and in favour of the 
said TTiomas Courtnetf the younger, his heirs and assigns, 
heritably and irredeemably, by the description therein 
mentioned; and of such piece of ground and appurte- 
nances, heritably and irredeemably, heritable estate and 
seisin, real, actual and corporeal, was duly given and 
declared to the said Thomas Courtney the younger, on 
the 10th day of October 1815; as is shewn by the instru- 
ment of seisin, in favour of the said TTiomas Courtney the 
younger, bearing date the 10th day of October 1815, and 
duly recorded in the first book of the New Particular 
Register of Seisins, Reversions, &c. for the Burgh of 
Kircaldy, conformably to act of parliament. 

The said pai'tnership firm afterwards built and erected 
upon the said piece of land certain buildings, the ex- 
penses of which were defrayed out of the partnership 
funds ; and the business of the said partnership was car- 
ried on upon the said premises, until the death of the 
said TTiomas Courtney the younger, which took place in 
the year 1817; and from that time the above-named 
bankrupts continued to the time of the bankruptcy to 
hold and occupy the same premises, as part of their 
partnership property, and carried on their business there, 
and expended further large sums of money in erecting 
other suitable buildings for the purpose of their said 
trade, and on the partnership account. 

The said bankrupts, after the deatli of the said Thomas 
Courtney the younger, and before their own bankruptcy, 
that is to say, on or about the 13th day of March 1832, 
being then largely indebted to the appellant, in order to 
induce him to give further credit; delivered to and depo** 
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sited with the appellant the said instrument called a dis- IHSS. 
position or assignment, bearing date the 9th day of ^■*^'-^ 

^ ^ Ex parte 

March 1815, and the said instrument of seisin dated the Pollahd. 
10th day of October 1815, being the title deeds of the 
said piece of land ; and also a certain memorandum in 
writing, signed by them, in the words and figures fol- 
lowing: — 

" London 13th March 1832, 

" Mr. George Pollard, trading under the firm of 
John Pollard & Co. 
" Sir, 

'' We, the undersigned Thomas Courtney and 
George Courtney, do herewith deposit in your hands a 
certain disposition or assignment, dated 9th of March 
1815, together with a certain instrument of seisin, dated 
10th of October 1815, whereby certain lands are vested 
in Thomas Courtney junior, deceased; but inasmuch as 
the said property was purchased out of the partner- 
ship funds, and for partnership purposes, and we, the 
undersigned, having since become the legal and only 
owners of the said property, do hereby give you a lien 
thereon for general balance of all or any monies that 
now are, or may hereai\er become, due to you from us, 
to the extent of 3000/. ; and we agree, that you shall 
stand in the nature of equitable mortgagee thereof; and 
on demand, we further agree to make, do, and perfect 
all such acts for the better securing to you of any such 

monies as aforesaid. 

We are. Sir, 

Thomas Courtney, 
George Courtney J^ 
The appellant, relying upon the security of the here- 
ditaments so charged to him as aforesaid, continued to 
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1838. give credit to the bankrupts to the time of their bank- 
^T^""^ ruptcy, which took place on the 30th day of December 
Pollard. 18SS; at which time the appellant was a creditor for the 
sum of 19271. 4$. 6d. ; and in respect of that sum the ap- 
pellant considered himself, and claimed to be, an equit- 
able mortgagee of the said hereditaments. 

The said Thomas Courtney, who was the youngest 
son of his father, having died without descendants, and 
without having made any disposition of the heredita- 
ments in question, the same, according to the law of 
Scotland, devolved on the above-named bankrupt George 
Courtney, who was his immediate elder brother, as his 
heir of conquest. 

The appellant preferred his petition in this matter to 
the judges of the Court of Review, setting forth the 
matters above stated, and further that under such cir- 
cumstances he was advised, that inasmuch as the heredi- 
taments in question legally descended unto the said 
George Courtney, as the heir-at-law of the said Thomas 
Courtney deceased, subject to the equities aforesaid in 
favour of the partnership firm, the same hereditaments 
were well and effectually mortgaged in equity to the ap- 
pellant by the aforesaid memorandum of deposit, and 
that the appellant was then entitled to go before the 
Commissioner, and to take an account of principal and 
interest which might be due and owing to him upon or 
under his aforesaid mortgage security, and to have the 
same hereditaments sold ; and thereupon prayed, amongst 
other things, that it might be declared by the Court that 
the appellant was equitable mortgagee of the same here- 
ditaments at Kircaldy, for the principal sum of money 
which was due and owing to him by the said Thomas 
Courtney the elder and George Courtney, at or before 
the date of the fiat of bankruptcy against them, and the 
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interest thereon^ and that the same hereditaments might 1838. 
be ordered to be sold accordinsrly in the usual manner^ 

° -^ Ex parte 

and that all necessary directions might be given for the Pollard. 
necessary and proper measure for taking up the title to 
the said hereditaments according to the law of Scotland, 
and for the conveyance of the said hereditaments to the 
purchaser or purchasers thereof; and that all proper and 
necessary parties might concur in, and do and execute, 
all proper acts and deeds for that purpose ; and for fur- 
ther consequential directions. 

The said petition came on to be heard before the 
judges of the Court of Review on the 29th dity of April, 
and 2nd of May 1837 ; when, upon reading the affidavits 
filed in the matter, and hearing the admissions and argu- 
ments of the counsel for the parties, the Court founds 
that by the law of Scotland no lien, or equitable mort- 
gage, on the estate in question, was created by the de- 
posit of the title deeds and the written memorandum in 
the petition mentioned ; and expressed its opinion, that 
on that account the Court could not make the Order 
prayed for. The case, however, was allowed to stand 
over for further consideration, but on the 18th day of 
July following the chief judge stated the judgment of 
the Court to be, that the said petition should be dis- 
missed, with costs ; and an Order has been drawn up 
accordingly. 

The appellant conceives himself aggrieved by such 
dismissal of his petition, and submits that the prayer 
thereof ought to have been granted, and therefore ap- 
peals to the Lord Chancellor. 

Oliver Anderdon. 
Settled and approved by me this 7th of June 1838, 

T. ErskinE; C. J. 
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1838. Mr* Swanston and Mr. AnfierdGUf in support of the 

W*^'*^ appeal. 

Ex parte '^^ 

PoLLAKD. If this property had been situate in England, there can 
be no question but that the petitioner would have been 
entitled to an Order from the Court of Review declaring 
him an equitable mortgagee, and directing a sale of the 
property, towards satisfaction of the debt due to him 
from the bankrupts. But, as the property is situate in 
Scotland, and the laws of that country are said to recog- 
nize neither liens, nor equitable mortgages, with respect 
to real property, the question resolves itself into this, 
namely, — whether, as all the parties to the transaction 
resided in England, and as the property itself, although 
situate in Scotland, must be administered in England 
under an English fiat of bankruptcy, the lex loci con- 
tractus ought not to prevail over the lex loci rei sites. 
That the assignees of a bankrupt can acquire no higher 
title in the bankrupt's property, than what the bankrupt 
himself possessed, is an axiom consonant to every prin- 
ciple in equity, as well as bankruptcy. They only take 
it, subject to all the equities by which the bankrupt was 
bound, that is, all the contracts by which he was morally 
bound in a legal sense ; subject therefore to every con- 
tract not malum in se, nor against law or equity. The 
equitable mortgage of the petitioner being free from any 
objection of this nature, the assignees in this case must 
take the property charged with such equitable lien. If 
bankruptcy had not intervened, can there be any doubt 
that the petitioner would by bill in equity have had a 
right to compel the Messrs. Courtney to execute a legal 
mortgage? The contract, and the contractor, being 
equally within the jurisdiction of this Court, we contend, 
that wherever the subject of the contract might be situ- 
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ated, and whatever local law might attach upon it, this 
Court would, agens in personam, either compel a specific 
performance of the contract, or at least give effect to it 
by something equivalent. The assignees in this case 
cannot be considered as mere alienees of the bankrupts' 
property, but represent the bankrupts in all respects; 
and this being a contract operating on the conscience of 
the party, they were as much bound by it as the bank- 
rupts themselves would be. The case of Mitford v. 
Mitford (a) establishes the position, that the assignment 
in bankruptcy passes the rights of the bankrupt precisely 
in the same plight and condition as the bankrupt himself 
possessed them, and subject to all the equities by which 
he was bound. In Saunders v. Leslie (Jb) also it was 
held by Lord Manners, that the assignees of a bankrupt 
cannot be in a better situation than the bankrupt himself, 
and that they are, in respect to his estate, liable to all 
the equities that would attach upon it in his possession. 
The same doctrine was held in Chapman v. Tanner (c) 
and in Grant v. Mills (d), and there are many other 
cases also to the same effect. 

But the law of Scotland, it is said on the other side, 
does not recognize any such title as that of an equitable 
mortgagee, and therefore they contend that the property 
in this case cannot be affected with any equity of that 
nature. We submit, however, that there is nothing in 
that argument ; for the property comes to the assignees 
charged in conscience and equity with an obligation, 
which the Court would have enforced against the Pol-^ 
lards, if they had not become bankrupt. Admitting that 
this Court has no authority to bind the Courts in Scot- 



1838. 



(a) 9 Yes. 100. 
(0 1 Vera. 267. 

VOL. IV. 



(b) 2 Ball & 6. 515. 
(d) 2 V. & B. 309. 

D 



Ex parte 

FOLLAEO. 
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18S8. land, yet it has full authority to act against the parties 
^^^^ personally, and, without affecting the land, per »e, can 
PoLLABD. prevent any party within its jurisdiction from dealing 
with property abroad otherwise than according to justice 
and conscience. Upon this principle, an injunction was 
granted, in Bushhy v. Munday (a), to restrain a party 
from proceeding in the Court of Session in Scotland to 
enforce payment of a bond out of estates in that country, 
where a suit was pending in this country for the purpose 
of having the bond delivered up to be cancelled. We 
do not, however, seek to contravene the law of Scotland. 
What we ask is not prohibited by the Scotch law ; for 
there is no law in that country, which declares that the 
owner of real property shall not pledge it for value. All 
that can be said is, that the law there is silent on the 
subject, and has provided no particular remedy for an 
equitable mortgagee. It is very probable, that the 
Courts there would hold this contract void as against a 
subsequent purchaser ; but it would be contrary to every 
principle of justice, if it could not be enforced against 
the contracting parties, or their representatives who are 
bound by the same equities as the parties themselves. 
Until the 6 Geo. 4. c. 16. s. 64. the landed property of 
a bankrupt in Scotland did not pass to the assignees 
under an English commission ; yet the Scotch Courts 
held, that a legal obligation was imposed on the bank- 
rupt to execute the proper conveyances, and do the ne- 
cessary acts, for transferring the property to his assignees. 
The Courts of Common Law in this country do not re- 
cognize an equitable mortgage any more than the Courts 
IB Scotland, but the party finds a remedy for the defici- 
ency of the Common Law, by resorting to the Courts of 

(a) 5 Mad. 297. 
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Equity. Again, the English law is hostile to the right 1688. 
of a married woman to hold property independently of ^*^^ 
Iier husband; yet, in bankruptcy, it is the constant prac- Pollau». 
tice to give effect to the claim of the wife to have a suit' 
able provision made for her, in proportioii to the amount 
rf the property which she brought her husband* We 
ask no more in this case, — not the property itself, but 
something firom the assignees in the shape of an equiyar 
lent. Before the recent statute, if a tenant in tall oon- 
tracted to bind the entail, a Court of Equity could not, 
as against the heir in tail, decree specific performance of 
the contract, so as to af&ct the land itself; but, acting 
against ihe person, the Court would imprison the party, 
as long as he refused obedience to the order of the Court 
enjoining him to do what in justice and equity he was 
bound to perform. There being nothing, then, prohibitory 
in the law of Scotland against pledging land by way of 
equitable mortgage, we submit, that the lex loci con" 
traet&s, and not the lex loci rei 8it€B, ought in this in-> 
itance to prevail. 

Mr. J. Russellt and Mr. Bethell, contra. The Court 
of Review has found, that no lien or equitable mortgage 
on land is recognized by the law of Scodand, and that 
finding, we contend, is correct. If so, then, how can 
this estate in the hands of the assignees be charged with 
any lien of the petitioner, under the agreement of the 
13th March 1B32 ? It is said, that an equitable right is 
created, binding on the conscience of the assignees, and 
that they being within the jurisdiction, the Court, acting 
in personam, can compel them to fulfil the contract of 
the bankrupts. But the contracting party, whose con- 
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1838. science is affected, the bankrupt, is not before the Court; 
^^^ and if he were, bankruptcy having intervened, the re- 
PoLLARD. medy in personam is gone. All rights against the person 
of the bankrupt are ended, and the assignees take his 
property only subject to the equities affecting the pro- 
perty, not to any equity binding on the conscience of the 
bankrupt. The question is not, therefore, how far the 
bankrupt was bound, but how far the estate was affected. 
Now the estate in this case must be governed only by 
the lex loci rei sitts, which invariably applies to every 
question of real property (a). The law of Scotland treats 
an equitable mortgagee as a perfect stranger ; it recog- 
nizes no such title to heritable property in that country ; 
and therefore the freehold property of the bankrupts can 
be affected with no claim of this description. It is said, 
however, that the claim would have been enforced by 
the Courts in Scotland, if bankruptcy had not inter- 
vened ; but no authority is cited for this position ; and 
the contrary would seem to be the case, according to a 
passage in JErskine's Institutes {b), where it is said that 
if a contract relating to property in Scotland is created 
in England, there is no jurisdiction in the Scotch Courts 
to order a more formal conveyance ; since an equitable 
mortgagee, being a person unknown to the Scotch law, 
could have no locus standi in Curid. And until that 
law is altered by act of parliament, as it was in the case 
of future debts, it is impossible to contend that a mere 
deposit of deeds can constitute a charge upon a Scotch 
estate. Before the 33 Geo, 3, c 74, all dispositions of 
real property in Scotland to secure the payment of future 
debts were absolutely void ; but by the 12th section of 

(a) Barge, Col. Law, 843, 863. (b) Page 442. 
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that act, the law is altered in this respect, and such se- 
curities were from thenceforth declared to be valid. 

To recur to the argument of the other side, that this 
Court, acting in personam, can exercise jurisdiction over 
property wherever situate, and that the estate can be 
charged through the conscience of the assignees, who, 
it is contended, can only take according to the equities 
affecting the bankrupt, — now, in what sense is that ex- 
pression used ? Not, as to those equities which merely 
affect the bankrupt personally, but those only which 
specifically afiect the property passing by the assign- 
ment. The claim set up by the petitioner in this case is, 
in effect, not to a proceeding on the contract, not an 
action in personam^ but a proceeding in rem ; and this 
brings the question back to the old position, namely, that 
the lex loci rei sitce recognizes no lien on that estate 
by the mere deposit of title deeds. De la Vega v. Ft- 
anna (a), and other cases cited in the argument in the 
Court below, only illustrate the position, that a party, 
coming to an English Court to enforce a contract made 
in a foreign country, must take the law in this country 
as he finds it. 



1838. 



£z parte 
Pollard. 



Mr. Swanston, in reply. I do not deny, that real pro- 
perty is to be affected by the law of the country where 
it is situate. But I contend, that a contract may be en- 
forced by the law of the country where it is executed, 
and where the whole estate and effects of the party to 
the contract is in a course of distribution. There is a 
material distinction lost sight of in the argument for the 
respondents ; namely, that the law regarding contract is 
regulated by the locus contractus, while that regardbg 

(a) 1 B. fie Ad. 284. 



as 
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£x parte 



land depends upon the locus rei nt(E. The Court can 
deal with the subjecti not as land, but aa contraet; and 
can work out the equities of the contract bj its order 
upon the assignees, with respect to the disposition of the 
property oome to their hands, among which are to be 
reckoned the proceeds from the sale of the property in 
Scotland, The cases already cited show* that a contract 
to this effect may be good, although it can give no lien 
on the land* A contract for an equitable mortgage will 
not charge the legal estate in England any more than in 
Scotland, except by the very means we here seek to 
adopt, that is, through the conscience of the party bound 
by the contract It has been said> that we are» by the 
ibrm of the prayer of the petition^ proceeding against the 
estate, and not against the person. But if the Court 
were to accede to this argument, it would be regarding 
the form, and not the substance, of the petition, and would 
act contrary to the principles which ought to govern a 
Court of Equity. There is no suggestion, that there is 
any prohibition here by the law of Scotland against the 
enforcement of this contract ; nor is there any direct 
conflict between the laws of the two countries* The 
only question is, whether the title of the assignees can 
be distinguished from tfie title of the bankrupt. We do 
not. seek to establish a kgal title to the estate ia Soot* 
land^ all that we claim here is, theexecutioa of the con- 
tract ;. and how can that be prevented by circumstanees 
of exteriof locality ? 

Cut* adi^ vuU* 



January 20 
1840. 



hm^ CoTT^KHAM, C«— llie short result of the fiicts 
^ thb ease,, aa stated im the special caae^ (by which I am 
bound;) is, that the bankrupts were absolutely entitled, 
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as parfc of their partnership property, to some land in 
Scotland, the legal title being in Grtorge Coigrtney, one 
of the bankrupts ; that the firm, being indebted to the 
petitioner Gtwge PoUard, in order to induce him to 
give tbem further credit, deposited with him the disposi* 
tioQ and instrument of seisin, being the title deeds of 
such land, and signed and gave to him a memorandum 
ia writing, dated the 13th of March 1832» declaring that 
they thereby gave to PoUard a lien upon the land for 
die general balance of all or any monies that then were, 
or might thereafter become, due to him from them to the 
extent of 2,0002. ; and they agreed that he should stand 
in the nature ctf an equitable mortgagee thereof; and, on 
demandj they farther agreed to make, do, and perfect all 
such acts for the better securing to him of any such 
monies as aforesaid : that Pollard, relying upon the seeu* 
rity of the hereditaments so charged to him as aforesaid, 
ccmtlnued to give credit to the bankrupts to the time of 
their bankruptcy, which took place on the 20th Decem- 
ber 1832, at which time be was a creditor for the sran of 
19S7/. 4s. 6d. The only other fact stated in the special 
oase, material to the present question, is, that by the law 
of Scotland no lien, or equitaUe mortgage, on the estate 
ia question was created by the deposit of the title deeds, 
or by the written memorandum. The question is, whe- 
ther Pollard is, under these circumstances, entitled to 
have his debt paid out of that part of the estate of the 
bankrupts, which consists of their property in Scotland, 
in preference to their general creditors; or, in other 
words, the assignees being liable to all the equities to 
which the bankrupt was subject, whether such a deposit 
and agreement, made and entered into in this country^ 



1858. 



£z parte 

Pollard. 



1 
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1838. gave to the creditor such a right as against his debtor^ 
£x parte ^^ ^^^ entitle him to have the agreement performed, and 
FoLLARD. tijg jgi,^ paid out of the property in Scotland^ the sub- 
ject of such deposit and agreement. By the statement 
in the special case of the law of Scotland, which, sit- 
ting here, I must consider as a fact, I am bound, but 
so far only as the statement goes; and that does not 
find anything contrary to the well-known rule, that 
obligations to convey, perfected secundum legem dami" 
ciliiy are binding in Scotland ; but that, by the law of 
Scotland, no lien or equitable mortgage was created by 
the deposit and agreement ; by which must be under- 
stood, that the law of Scotland does not permit such de- 
posit and agreement to operate in rem^ and not that they 
may not give a title to relief in penonam. It is true, 
that in this country contracts for sale, or (whether ex- 
press or implied) for charging lands, are in certain cases 
made by the Courts of Equity to operate in rem ; but, in 
contracts respecting lands in countries not within the 
jurisdiction of these Courts, they can only be enforced 
by proceedings in personam, which Courts of Equity 
here are constantly in the habit of doing ; not thereby 
in any respect interfering with the lex loci rei sita. It, 
indeed, the law of the country where the land is situate 
should not permit, or not enable, the defendant to do 
what the Court here might think it right to decree, 
it would be useless and unjust to direct him to do the 
act ; but when there is no such impediment, the Courts 
of this country, in the exercise of their jurisdiction over 
contracts made here, or in administering equities between 
parties residing here, act upon their own rules, and are 
not influenced by any consideration of what the effect of 
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such contracts might be in the country where the lands 1888. 
are situate, or of the manner in which the Courts of such JT"""^ 

' £z parte 

countries might deal with such equities. Pollarih 

The observations of Lord Hardwicke in I^enn y. Bal- 
Umore(a) are founded upon this distinction. In Lord 
Cranstoun v. Johnson (&), Lord Alvanley^ upon princi- 
ples of equity familiar in this country, set aside a sale in 
the Island of St. Christopher, by the laws of which 
country the sale was perfectly good, no such principles 
of equity being recognized by the Courts there, saying, 
" With regard to any contract made, or equity, between 
persons in this country respecting lands in a foreign 
country, particularly in the British dominions, this Court 
will hold the same jurisdiction, as if they were situated in 
England.*' In Scott v. Nesbitt (c) Lord Eldon, — in the 
face of the Master's report, finding that there was no law 
or usage in Jamaica for a lien by a consignee, in respect 
of supplies furnished to the estate, — directed consignees 
to be allowed such expenditure in their account with in- 
cumbrancers. Bills for specific performance of contracts 
for the sale of lands, or respecting mortgages of estates, 
in the colonies, and elsewhere out of the jurisdiction of 
this Court, are of familiar occurrence. Why then, con- 
sistently with these principles and these authorities, 
should the fact, that by the law of Scotland no lien or 
equitable mortgage was created by the deposit and me- 
morandum in this case, prevent the Courts of this country 
from giving such efiect to the transactions between the 
parties, as it would have given if the land had been in 
England ? If the contract had been to sell the lands, a 
specific performance would have been decreed ; and why 

(a) 1 Vc8. 454. (6) 3 Ves. 182. 

(c) 14 Ves. 442. 
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ISSS. '^ *U relief to be refused^ because the contract is to sell, 
^^^^ subject to a condition of redemption? The substance of 
Pollard, the agreement is, to charge the debt upon the estate^ 
and to do and perfect all such acts as may be necessary 
for the purpose ; and if the Court would decree specific 
performance of this contract, and the completion of the 
security according to the forms of law in Scotland, it wilt 
equally give efiect to this equity, by ordering the asrignees 
to pay out of the proceeds of the estate (which being part 
(^ the bankrupt's estate must be sold) what is found to 
be the amount of the debt so agreed to be charged upon 
it; which is what tlie creditor asks. The special ease 
finds, that the deeds were deposited and the agreement 
s^ned by the bankrupts, in erder to induce the creditor 
to give them further credit ; and that he, relying upon 
the secuiity of the hereditaments so charged to him, con- 
tinued to grre credit to the bankrupts to the time of their 
bankruptcy. The transaction is in no respect impeached ; 
and there is no cemipetition with any person having ob* 
tained a title under the law of Scotland. The only parties 
resisting the eredslor's claim are the assignees, who are 
bound by all the equities which a&cted the baidurupts. 
To deny to the creditor the benefit of thb security, would 
be an iigustiee, which, if unavoidable, would be much to 
be regretted. In giving effect to it, I act upon the well- 
known rules of equity in this country, and do not violate, 
or interfere with, any law or rule of properly in Scotland ; 
as I only order that to be done, which the parties may 
by that law lawfully perfonn. 

I reverse the judgment of the Court of Review, and 
give to the creditor payment of bis debt out of the pro- 
ceeds of the estate. 

Judgment reversed. 
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Mr. Russell now applied for leave to appeal from his 1838. 
Lordship's decision to the House of Lords, under the 1 ^^ ^^ 
& e fVilL 4. c. S6. 8. 87., which provides that in case the Pollakd. 
Lord Chancellor shall deem any matter of law or equity, 
brought before him by way of appeal from the Court of 
Review, to be of sufficient difficulty or importance to re* 
quire the decision of the House of Lords, the Lord 
Qiancellor may direct the whole facts whereupon such 
question of law or equity shall arise, to be stated in the 
Inrm of a petition of appeal to the House of Lords^ and 
the party appealing may carry such appeal to the House 
of Lords in like manner as other appeals are preferred 
to that House. 

Mr. Afiderdan opposed the application ; but if hio 
Lordship should think proper to grant it, he submitted, 
that the special case ought to be re-stated, aa it was in 
some respects erroneoua. 

The LoaD Chancellor said, that the act of parlia- 
ment had placed him in a very embarrassing position, to 
leave it to his discretion to grant an appeal, or not, 
against his own judgment. He thought, however, that 
he ought not to refuse the appeal. With respect to any 
alteration of the special case, as he was htmsetf con- 
daded by it a^ it came from the Court of Review, it 
must go in the same shape to the House of Lords (a). 



(«) 'nel&2 irta4.c.66.s.37,pnmiH"tliattlM<Metobt]odgQd 

by the parties in the Home of Lords shall be confioed in matter of fact» in 
cases of appeal from the Lord Chancellor, to setting forth the special case 
brought op to the Lord Cliaaoetter fnm Uie Court of Ret iew ; and in cases 
of appeal from the said Court of Review, to setting forth a special case, to 
he affirmed and certified in manner hereinbefore provided touching appeals 
to the Lord Chancellor, and to such arguments on the point of law, as the 
pvties may be advised to state." 
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1839. 



Ex parte Foulkes. — In the matter of Foulkes. 

Westminster, ^_ 

January 10. 1 HIS was a petition by the party against whom a fiat 
Court will not had been taken out, stating, that he had not committed 
a^inst^^^m' A^ &ct of bankruptcy ; that there was not a sufficient pe- 
oDTOseihridju- titioning creditor's debt; and that he was not a trader; 

coi^?. yet. on ^^^^ ^® ^^ *^^® *^ P*y ^^^ ^^^ creditors in full; and 

* *^°8: cjse ^jjjj^ |.|^g gj^^ ^j^g issued, not for the purpose of prose- 
made out by r r r 

him, they will cuting it for the benefit of the general creditors, but to 

order tbe adver- ^ o * 

tiaement to be compel the petitioner to comply with some arrangement 

atayed, and give r r r j e 

him leave to ap- proposed by the petitioning creditor, who was his at- 

ply instantly to 

annul. tomey* 

The petition stated, that if the petitioner should be 
adjudged a bankrupt, great loss and injury would be oc- 
casioned to him in his fortune and reputation ; and that 
if he should be permitted to oppose the proof that would 
be attempted to be made by the petitioning creditor, the 
petitioner believed that the Commissioners would not 
adjudge him to be a bankrupt 

The prayer was, that the fiat might not be opened, 
without notice to the petitioner, and that he might be at 
liberty to attend the opening by his counsel, and oppose 
the evidence which might be adduced against him. 

The Court said, that they could make no order for 
the attendance of counsel ; but that if the bankruptcy 
was found by the Commissioners, the advertisement 
might be stayed, and the petitioners be at liberty to ap- 
ply immediately to annul the fiat, and stay all further 
proceedings, and that the petitioner might be at liberty 
to amend his petition for that purpose. 
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1839. 



Ex parte Bousfield. 

iHIS was an application made on behalf of Mr. Bous- 
field, who had lately been one of the deputy registrars 
of the Court of Bankruptcy. His salary was payable 
quarterly, and had been received by him up to the 11th 
April 1838. On the 19th of May following he resigned 
his office, and subsequently took the benefit of the In- 
solvent Debtors' Act. By the 1 & 2 Will. 4. c. 56. 
s. 50., under which the appointment to the office had 
been made, it is enacted, '' that if any person for the 
time being holding the said office should resign the 
same, he should be entitled to receive such proportion- 
able part of his salary, as should have accrued during 
the time that such person should have executed his 
office since the last payment. Mr. Botisfield had exe- 
cuted the duties of the office until he resigned, when the 
sum of 621. 8s. 5d. had accrue]} due to him between the 
11th of April and the 19th of May 1838. He had ap- 
plied to the accountant in bankruptcy for payment of 
this sum, who declined to pay the money, on the ground 
that it belonged to the assignee under the insolvency. 



Wetttnintter, 
January 12. 

One of the de- 
puty registrars 
oaviDg resigned 
bis office, and 
taken the benefit 
of the Insolvent 
Act, applied to 
the Court to or- 
der the account- 
ant in bankrupt- 
cy to pay him 
the balance of 
salary due to 
him, the as- 
signee under the 
insolvency hav- 
ing refused to 
receive it ; — the 
Court declined - 
making any or- 
der ; but the 
Lord Chancellor 
afterwards 
granted the ap- 
plication. 



Mr. TwUs now applied for a declaration from this 
Courts that Mr. Botisfield was entitled to the money, 
stating, that he was furnished with an affidavit that the 
assignees under the insolvency had refused to receive it; 
and he therefore prayed an Order that the accountant 
might be directed to pay it over to Mr. Bousfield. 



Sir John Cross. — This Court cannot interfere. If 
there had been any dispute between two officers of the 
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1839. 



Ex'parte 
BovsnBLD. 



Court, the matter might then have very properly been 
brought before it ; but that is not the present case. 

Note. — On a subsequent application to the Lord 
Chancellor^ his Lordship made the Order as prayed. 



January %%. 

Where ptTties 
agree ypon aa 
Older oat of 
Conrt, any ques- 
tion of costs be* 
tween them can- 
not be decided, 
without opening 
(he whole case. 
On a petition 
for the sale of 
an equitable 
mortgage, which 
is rendered ne- 
cessary by the 
assignees, from 
a mistaken view 
of their rights, 
thev are only 
entitled to costs 
out of the bank- 
rupt's gencnl 
estate. 



Ex parte Bate. — In the matter of Gouoh. 

XHIS was the usual petition for the sale of an equi- 
table mortgage* 

Mr. Swansiony who appeared for the petitioner, stated, 
that the petitioner and the respondents had agreed out 
of Court upon the Order to be taken upon this petition, 
except as to the mode and amount in which the costs 
were to be paid, which the agreement left for the de- 
cision of the Court. ^ 

Mr. Anderdofif on b^alf of the assignees, proposed 
that the costs of all parties, as between solicitor and 
client, should come out of the produce of the sale of the 
mortgaged property. 

Mr. Swenuton objected to this, on the ground that 
the petition would have been unnecessary, but for the 
conduct of the assignees. 

The Court said, that it was quite impossible they could 
decide the question of costs, unless they heard the merits 
of the petition, and the whole case was opened before 
them. If, however, the petition was rendered necessary 
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by the conduct of the assigneeSj arising from a mistaken 
Yiew of their rights^ it was clear they could claim no* 
thing beyond costs out of the bankrupt's general estate. 
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1839. 



£z parte 
Bate. 



In the matter of Haines. 

JaniMiry 26. 

Mr. SWANSTON applied to have this fiat directed What jHstifie. a 

change of venue, 

to Birmingham, instead of Sheffield, or Daventry. It ap- as to the direc- 
peared, that the bankrupt carried on business at Kilsby, 
in Northamptonshire, and at Clay Cross in Derbyshire, 
and that Birmingham was about half-way between those 
places, Kilsby being distant about thirty-two miles, and 
Clay Cross about forty-five miles from Birmingham. 
The nearest place to Kilsby, where there was a list of 
commissioners, was Daventry, which was twenty miles 
oS; and the nearest list to Clay Cross was at Sheffield, 
which was the same distance from that place. The ma- 
jority in value of creditors resided at Birmingham, and 
the majority in number also resided nearer to Birming- 
ham, than either to Kilsby or Clay Cross. 



Sir John Cross. — We are very reluctant to depart 
from the general rule. But the peculiar circumstances 
of this case appear to justify the application ; it being 
shown, that Birmingham is central between the two 
places where the bankrupt carried on his business, and 
nearer likewise to the residence of the major part in 
number and value of the creditors. This case there- 
fore is &ee from the objection, which usually prevails 
against applications of this description. 



^ 
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1889. 



January 25, Ex parte JosEPH Hammond, and Richard Hodgson 

Smith. — In the matter of Thomas Whithall Jack- 
son and Thomas Williams. 



Where an order 
for the taxation 
of a solicitor's 
bill is not ob- 
tained QDtil 
after bis death, 
his admioistra- 
trix is not liable 
to the costs of 
taxation, al- 
though more 
than a sixth is 
taken off ; nor 
are such costs 
the subject of 
set off. 



This petition came before the Court on further direc- 
tions, after an order to tax the solicitor's bill up to, and 
subsequently to, the choice of assignees, and after the 
Registrar had made his certificate of such taxation. 
The petition stated the following facts : 

The fiat was issued in September 1836, and the pe- 
titioner Richard Hodgson Smith, and Samuel Hodgson 
Smithy were the petitioning creditors. Richard Hodgson 
Smith proved a debt of 100/. and upwards, being chosen 
one of the assignees ; but the petitioner, Joseph Ham- 
mond, was not a creditor, and became an assignee only 
at the request of the creditors. The petitioning cre- 
ditors employed one John Phillips, since deceased, as 
their solicitor, in suing out the fiat ; and Phillips made 
out a bill of costs up to the choice of assignees, which 
had been taxed by the commissioners at the sum of 
52L I9s, Id,, and afterwards duly filed with the pro- 
ceedings. By an order of the commissioners under 
their hands, dated the S8th September, 1836, they di- 
rected the amount so taxed to be paid; and the petitioners 
subsequently paid the same accordingly. But it was 
alleged in the petition, that the bill so taxed and paid 
contained various improper charges, some of which were 
set forth. 

Phillips, the solicitor, died in January 1837, and 
letters of administration of his estate and efiects'were 
granted to Jane Jackson, wife of Samuel Jackson. 

A bill of costs of Phillips, for business done by him 
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subsequently to the choice of assignees^ was made out 
by the administratrix, and was taxed by the commis- 
sioners at 2Sl, 2$. 6d,, which it was also alleged con- 
tained various improper charges* 

Samuel Jcuskson and his wife, as administratrix, com- 
menced an action against the petitioners, to recover the 
amount of the bill of costs subsequently to the choice of 
assignees, the amount of the plaintiffs' claim (as in- 
dorsed on the writ issued) being 9&L 7«. \d. ; but, in the 
particulars of the plaintiff's demand, they claimed the 
sum of 71/. Is, \d. 

The petitioners alleged, that they believed that the 
plaintiffs sought to recover in the action, not only the 
last-mentioned bill for 2SL Zs. 6d., but also another and 
third bill of costs, amounting to 30/. 15s. 9d., or there- 
abouts, which had not been taxed. The petitioners 
having taken out a summons, calling on the plaintiffs 
to show cause why the three bills of costs should not be 
referred to the Master of the Court of Exchequer for 
taxation, the Court made an Order referring the third 
bill, but adjourned the further hearing of the summons, 
to enable the petitioners to apply to this Court for tax- 
ation of the other two. 

The petition to this Court accordingly prayed a refer- 
ence to tax the bills up to the choice of assignees, and 
sabsequently thereto ; and if it appeared that Phillips 
had been overpaid, then that the amount might be re- 
funded out of the estate of Phillips, or deducted from 
what might be found due to Samuel Jacksoit and his 
wife, as such administratrix, on taxation of the bill sub- 
sequent to the choice of assignees. The bills were 
taxed accordingly, and more than a sixth taken off; and 
the question now was, as to the costs of taxation. 

VOL. iv. E 



1839. 



Kx parte 

Hammond 

aDd another. 



^ 



and another. 
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1839. Mr. Wes(f for the assignees. The practice at common 

^"^ law is, that if an action be brought on a bill of costs, 

Ex parte * ^ 

Hammond and itis afterwards ordered to be taxed, and reduced on 
taxation by more than one-sixth, neither party receives 
the costs of taxation. The assignees, it is admitted, 
must pay the costs of the action ; but the costs of tax- 
ation of the second bill, for which the action was brought, 
would not be allowed to the plaintiffs. The first bill, 
also, had nothing to do with the actioni and the plaintiffs 
refused to allow it to be taxed under the judge's order, 
by which proceeding the expense of this petition would 
have been avoided. Under this state of circumstances, 
it is submitted that the plaintiffs should pay the costs of 
this petition, and of the taxation of the first bill, and of 
the present application, and that such costs ought to be 
set off by the assignees against the balance due to the 
plaintiffs, and the costs of the action. 

Mr. Stoanstony contra. The solicitor in this case being 
dead, and the plaintiffs suing as his personal represen- 
tatives, they are not chargeable with the costs of tax- 
ation, although more than a sixth has been taken off. 
In Weston v. Pool (a), it was decided, that the executor 
of an attorney pays no costs under these circumstances. 
And the same doctrine was held in the more recent case 
of lie Cole (6). 

Mr. West, in reply. Admitting the authority of the 
cases cited, this Court is vested by the statute with a 
discretion as to costs, and the present application may 
be granted by the Court, in the exercise of its general 
jurisdiction. 

(a) 2 Stra. 1056. (6) 2 Sim. & S. 463. 



CASES IN BANKRUPTCY. 61 

The Court said^ there was no ground for the present lBd9. 
application^ and that no set-off could be allowed, except ^^ ^^^ 
upon the principle of ordering payment of the costs of h*mmond 
taxation by the administratrix; which the cases cited 
showed could not be done. If the application to tax the 
bills had been made in the lifetime of the solicitor, he 
might have known that more than a sixth would be 
taken off on taxation, and might have been therefore 
deterred from submitting it to such an ordeal ; but his 
administratrix could have known nothing, as to the pro- 
bable result of such an investigation. There can be no 
order therefore as to the claim of 8et^>ff. 



Ex parte Charles Meeking. — In the matter of 

Robert Bray. 

f^ Jan, 25. 

IHIS was an application that a fiat might be directed a Londoa fiat 
to the Court of Bankruptcy, and be prosecuted in London, g/an^* in^pre- 
instead of being dfa'ected to commissioners at Chelten- ^^^^ ^ne 
ham, the place of the bankrupt's residence. The pe- ^^^y^ ^^^, 
tition stated, that the act of bankruptcy, upon which the '"P^y "  ^^'i- 

dulent convay- 

docket was struck, was a fraudulent conveyance executed ance. and the 

pelitiooiag ere- 

by the bankrupt, and that the petitioner believed that ditor believes 

, . that fraod wiU 

such conveyance was concerted with the intent to de- be attempted to 

be Dractifed in 

fraud his creditors, but more especially those who lived the countiy 
at a distance from his place of business ; and that the t^t^Jfreditors?' 
petitioner believed that fraud towards such creditors 
would be attempted to be practised, and be more easily 
perpetrated, if the working or prosecution of the fiat 
were to be in the neighbourhood of the bankrupt's resi- 
dence, and not in London, where the petitioner believed 

£2 
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1839. greater facilities for the attainment of justice \rould be 
Ex parte afforded. 

Meekino. 

Mr. Keene appeared in support of the petition. 

Sir John Cross. — I see no pretence for departing in 
this case from the regular course* The reason assigned 
for prosecuting the fiat in London would equally apply 
to every other case, where there was any suspicion of 
fraud. It appears to me that there will be equal, if not 
greater, facility in detecting fraud, by prosecuting the 
fiat where the bankrupt resides, than by working it a 
distance from the spot where the fraudulent transactions 
are alleged to have taken place. 



WettminiteTf 
Jan, 29. 

Where there 
was a deposit of 
deeds, with an 
agreement to 
execute a leizal 
mortgage, which 
was not exe- 
cuted until after 
the party had 
committed an 
act of banlc- 
puptcy: Held, 
that though the 
Jegal mortgage 
was avoided by 
the bankruptcy, 
the equitable 
mortgage was 
revived, and not 
merged in the 
legal mortgage. 



Ex parte Harvey. — In the matter of Emery and 

Ravenscroft. 

1 HIS was the petition of an equitable mortgagee of 
the bankrupt Emery y who deposited with the petitioner 
the title-deeds of an esta*te, accompanied by a meroo« 
randum dated the 19th February 1835, to secure ad- 
vances by the petitioner to Emery y with an undertaking 
to execute a legal mortgage, when required. In January 
1837, Emery executed a legal mortgage in pursuance of 
this agreement, having previously, in August 1836, com- 
mitted an act of bankruptcy ; upon which, however a 
fiat did not issue till 21st February 1837. 

Mr. Swanston, and Mr. Anderdon, in support of the 
petition. If the legal mortgage is considered to be in-^ 
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validated by the act of bankruptcy, of which the pe- 1839. 

titioner had no notice, he has nevertheless a right to Expane 

resort to his original equitable mortgage, which took Harvey. 
place long before the alleged act of bankruptcy. 

Mr. Campbelly contra. The right of the petitioner, as 
equitable mortgagee, is gone, the legal mortgage having 
merged the equitable mortgage. 

Sir John Cross. — But the legal mortgage, you con- 
tend, is void by the previous act of bankruptcy. 

Mr. Campbell. Not void, but only voidable, by the 
subsequent issuing of the fiat. The legal mortgage was 
good at the time it was executed, and would have con- 
tinued so, unless a fiat had issued. 

Sir J. Cross. — But you now come here to avoid the 
lega] mortgage. 

Sir G. Rose. — The effect of the legal mortgage only 
suspended the operation of the equitable mortgage. 

The Court finally determined that the equitable mort- 
gage was, under these circumstances, revived by the 
subsequent bankruptcy, under which the assignees had 
claimed to avoid the legal mortgage \ and made the 

Usual Order. 



1 
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1839. 



Wettmifuter, Ex parte CoPLESTONE, — In the matter of Snell. 

Jan, 29. 

Where, after ThIS was the petition of a creditor for the payment of 

proof of a debt, i • v i. 

a surely pays a dividend on the amount of a debt of 520L, which he 

part of it lo the , _ , , , /» t i i i_ * 

creditor, but had proved under the nat. It appearedi that subsequent 

of the whole to the proof^ and before the declaration of the dividend, 

dhor may re- ^ Surety had paid the creditor 300/, in part discharge of 

rJl'Mf""* the debt. 

amount of his 
proof. 

Mr. Terrell appeared in support of the petition. 

Mr. Teed, contra. The petitioner^ under these cir- 
cumstances, is only entitled to receive the dividend on 
the balance of his debt, after deducting the 300/. By 
the 6 Geo. 4. c. 16. s. 52, the surety has a right to stand 
in the place of the creditor, whether he pays the whole 
debt, or only part of the debt. 

Sir John Cross. — Putting the matter on the broad 
ground of equity, I think the payment made by the 
surety must be considered, as without prejudice to the 
right of the creditor to recover the whole amount of his 
debt. But the proof having been made before the re- 
ceipt of the money from the surety, it does not appear 
to me, that the creditor, by thus receiving a portion of 
his debt, surrendered his right to receive dividends on 
the amount of his proof, provided he did not receive in 
the whole more than 20s. in the pound. 

Sir George Rose. — It seems very reasonable, that the 
creditor, under these circumstances, should be entitled 
to dividends on his whole proof* The assignees have 
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no locus standi, either on legal, or equitable principles. 1839. 



Ex parte 



There was no payment here of the entirety, nor any 

partial payment in discharge of the entirety. And by Coplmtonji. 

the terms of the statute, the surety is only entitled to 

stand in the place of the creditor, when he pays the debt, 

or any part thereof, in discharge of the whole debt. 

There is no pretence for withholding the dividends. 

Order made, but without costs. 



Ex parte Baker. — In the matter of Scott. tit . • . 

IHIS was the petition of a creditor to prove a debt, onapeiitionto 
When it was called on, no counsel appearing for the as- s'gn^*do do"" 

takeD, unless 
tbeie is an affi- 

Mr. T. Parker, in support of the petition, urged, that <^avii that ihey 

' *^* * ^ o ^ were personally 

he was consequently entitled to the Order as prayed, on served with the 

petition ; service 

the ground that the solicitor for the assignees had, on on tbeirsoiicitor, 

. T t< t 1 • p who had under- 

apphcation made to him, undertaken to accept service oi taken to accept 

* . . 1 . 1 1 i/» -I 1 X L ^'^' il, is not enough. 

the petition on their behalf, and that the petition was sembu, that 

.. , 1 , . the petition 

accordingly served upon him. most state the 

grounds, on 
which the proof 

The Court thought the service not sufficient ; and "^^^"^^^^^ 
that the petition should have been served on the as- "oners* 
signees personally, to have entitled the petitioner to take 
an Order in their absence. 

Mr. Dixon, appearing afterwards as counsel for the 
assignees, objected that the petition did not show the 
grounds on which the Commissioner had rejected the 
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1839. 



Ex parte 
Baker. 



proof. In Ex parte Worth {a), this was held to be an 
essential allegation in the petition. 

The Court seemed to admit the validity of this ob- 
jection, and ordered the petition to stand over. 

(a) 2 Deac. & C. 4. 



Westminster, 
ApHl 26. 

A LoodoD fiat 
was refused 
against a 
country trader, 
'although not a 
seventh part in 
value of the cre- 
ditors resided 
where be car- 
ried on his bu- 
siness, and all 
the witnesses to 
prove the requi- 
sites lived in 
London, and 
the object of 
the fiat was to 
defeat an al- 
leged fraudu- 
lent cognovit. 



Ex parte Wainwright. — In the matter of Mansfield. 

Mr. BICHNER applied for a London fiat against a 
bankrupt who resided at Shepton Mallett^ on the follow- 
ing grounds : — The object of the fiat was to set aside a 
cognovit given by the bankrupt to a particular creditor, 
and which was alleged to be a fraudulent preference. 
The petitioners were the only creditors whose debt was 
large enough to constitute a good petitioning creditors* 
debt, and the witnesses to prove all the requisites re- 
sided in London. There were only ten creditors in all^ 
and the whole amount of the debts was not more than 
350/., and of this sum, creditors only to the amount of 
45/. resided at Shepton Mallet. 



Sir John Cross. — ^The material question seems to be^ 
as to the alleged fraudulent cognovit. Now the wit- 
nesses to prove the invalidity of this document reside 
for the most part at Shepton Mallet, where it would be 
therefore more desirable that the investigation should 
take place. 

Sir George Rose concurred. 



Application refused* 
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1839. 
In the matter of Geach. Watmintur, 

April 27. 

This was a similar application to change the venue of U°^«J "^^^^ ^"' 

*' ° cumsUnces the 

the fiat from Pontypool to Bristol, on the ground that venue of the fiat 

•"^ ^ ^ " will be cbaoged. 

two of the Commissioners to whom It was Intended to be 
directed were creditors of the bankrupt ; two others re- 
sided at a considerable distance from Pontypool ; and 
the fifth generally declined to attend ; so that there were 
In £u:t but two who could by any probability^ and that 
with some inconvenience, be procured to act. The debts 
amounted to 60,000/., and only four of the creditors 
resided In the neighbourhood of Pontypool. 

Mr. Sase was In support of the application, which 

The Court of Review having refused, 

Mr. Swanston afterwards applied to the Lord Chan* May 1. 
cellor for an order. 

The Lord Chancellor made the Order as prayed. 



Ex parte the Rev. Samuel Marindin, and Samuel 
Peter Marindin.— In the matter of Samuel Peter 
Marindin. Wntmimur, 

May 4. 

1 HIS was a petition for a supersedeas, under the com- The Court de- 
clined to act 00 
position contract clauses of 6 Geo. 4. c. 16. s. 133, 134, a certificate of 

of a commission Issued so far back as June 1827. It made eleven 

appeared that in July 1828 the bankrupt offered his ere- o^^aendiDg 

ditors a composition of 10«. in the pound; and on the f^f^i^. ^ 
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1839. 9th August following, the Commissioners certified that 

Ex parte ^^^ bankrupt had duly conformed, and passed his last 

Marindin examination ; that at a meeting duly convened on the 

aDU another. ' ® ^ 

12th July 1838, the petitioner Samuel Marindin offered 
to pay the creditors the proposed composition, together 
with the costs of all parties in effecting the composition 
and supersedeas, on condition that the assignees should, 
in the event of the creditors at the second meeting agree- 
ing to accept the same, and previous to superseding the 
commission, convey to the petitioner Samuel Marindin 
all the estate of the bankrupt, and doing other acts 
necessary towards the supersedeas and such conveyance ; 
and that at the second meeting duly held and convened^ 
all the creditors attending agreed to accept the compo- 
sition. The petition stated, that the assignees had not 
conveyed the estate to the petitioner Samuel Marindin^ 
he not considering such a formality requisite, in the 
event of the commission being superseded. 

Mr. Koe appeared in support of the petition. 

Mr. Flather consented, on behalf of the assignees. 

The Court said, that as this was so old a commission^ 
it would not be right to make the Order, without first 
referring it back to the Commissioners to review their 
certificate. 

Jtt/«17. "^^^ Commissioners having confirmed their former 

certificate^ the Court on this day made the Order as 
prayed* 
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1839. 



Ex parte Jam£S Goodbody and others. — In the matter 
of Anna Clempson Freeman. 

Wettnnmter, 
May 7 and 8. 

This waa a petition complaining of the conduct of the A vivd voce ex- 

. 1 xt. J amination will 

assignees, and praying for their removal, on the ground not be granted, 
of their mismanagement of property which had been ^me partieV'^^ 
mortgaged by the bankrupt ; the petition also prayed for sute/ f^cts!*^ ^ 
a resale of the property. The petition alleged, that no ^fte^wardiV 
hma fide sale had taken place, but that a Mr. Randall J"»® ^^T^ 

•^ r ^ to on affidavit. 

bad been employed to bid by the assignees and their 
solicitor, and was declared the purchaser ; that he had 
found himself duped by the assignees ; and that he and 
his attorney, and the clerk of the latter, knew all the 
circumstances of the pretended sale, which they had, in 
fact, admitted to the petitioners and their solicitor, and 
had offered to make afBdavit of them ; but that Mr. 
RandalFs attorney having since become the attorney of 
the bankrupt, he and his clerk now refused to give any 
evidence in support of the petition. 

Mr. Wood, in support of the petition, urged that these 
circumstances rendered it essential that there should be 
a viva voce examination. 

Sir John Cross was inclined to grant a vivA voce ex- 
amination, as it was very doubtful how far the informa- 
tion received from a third party could, under these cir- 
cumstances, be treated as evidence against the assignees. 

Sir George RosE.*-In a case where both parties 
agree to a vivA voce examination, the Court directs sub- 
pcenas lo issuci as of course ; but where only one side is 
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Ex parte 

GOODBODY 

and others. 
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desirous of that mode of proceeding, then the practice 
is, first to hear the case on the affidavits, and if the 
Court is not satisfied with them, to direct a viva voce ex- 
amination. But there is no difficulty, as to the mode of 
proceeding in this case. The petitioner, or any other 
party, can depose to facts, according to their infor- 
mation and belief, stating that the party, who gave tb.e 
information, refuses to give evidence before the Court; 
and that refusal will let in the affidavit as to information 
and belief, which will be decisive against the other side, 
unless the information or the facts are specifically con- 
tradicted. There is therefore no necessity, at present, 
for ordering a viva voce examination. 






WutnUntUr, 
May 7. 

Assignees, in 
instituting a 
suit in equity, 
proceed at the 
peril of costs, 
and the Court 
will not stay it, 
onthejpetition 
of creditors ob« 
jecting to its 
being continu- 
ed; but will 
refer it to the 
Commissioners, 
to inquire how 
much of the 
assets ought to 
be retaineid by 
the assignees, to 
abide m re- 
sult of the suit. 



£x parte Robert May and others. — In the matter of 

Henry Jones. 

XHIS was a petition of the major part in number and 
value of the creditors who had proved debts under the 
fiat, praying that the assignees might be restrained from 
further prosecuting a suit in Chancery, and that the 
Court would direct an inquiry into the circumstances 
under which it was instituted, and whether the further 
prosecution of it would be beneficial to the bankrupts' 
estate, and whether also a pending action at law should 
be defended. The petition likewise prayed for the de- 
claration of a dividend* 

The fiat was issued on the 7th November 1837 ; and 
at a meeting of creditors on the 15th January 1838, au- 
thority was given by part of the creditors then present, 
for the institution of proceedings in equity respecting 



£][ parte 

NIay 
and others. 
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some property, to which it was alleged the bankrupt was 1839. 
entitled. But the debts of all the creditors who had 
then proved amounted only to 379/.| while the amount 
of those then and since proved was 3898/. ; most of the 
creditors having delayed their proofs till the first divi« 
dend meeting on the 11th January 1839. 

The petition alleged, that the authority (if any were 
given to the assignees) to file a bill in equity was of a 
very general nature, and that the questions involved were 
of a difficult and extraordinary kind, and on which the 
creditors were wholly incapable of forming any judg- 
ment, without the advice of counsel, which they had not 
taken when the proceedings were resolved upon. That 
the bill was filed on the 1 1th December 1838, and the 
petitioners had since taken the opinion of counsel, which 
was unfavourable to the prospect of any benefit result- 
ing to the creditors. That an action was brought against 
the assignees by the landlord of the bankrupt's premises, 
which tbey defended without consulting the wishes of 
the creditors ; and that the petitioners, conceiving the 
steps taken by the assignees to be injudicious, requested 
the solicitor to the fiat to call a meeting of creditors upon 
the subject, by advertisement in the Gazette, which he 
at first agreed to do, but afterwards declined, on the part 
of the assignees. The petitioners, however, thereupon 
inserted an advertisement, calling a meeting of the cre« 
ditors, and wrote to the solicitor, requesting the attend- 
ance of tlie assignees, and begging that they would be 
prepared to show the advice under which they were 
actmg. The solicitor refused to pay any attention to 
this request ; but, ultimately, one of the assignees at- 
tended the meeting, and though he did not sign, acqui- 
esced in, the consequent resolution of the creditors pre- 



and others. 
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1839. sent against the continuance of the proceedings both in 
^■^"^^ equity and at law. The petition further alleged, that 

£x parte 

May the assignees had in their hands 460/. applicable to pay- 
ment of a dividend^ which they had refused to make, in 
consequence of the pendency of the suit ; and that the as- 
signees, and their solicitor^ refused to give the petitioners 
any information, as to the advice or opinion under which 

they acted. 

It appeared from the affidavits in opposition, that the 
effect of the suit in Chancery would, if it succeeded, be 
to upset an arrangement which had been entered into 
between the bankrupt and his family, and that some of 
the petitioners were parties defendant in it, and were 
therefore much interested in the abandonment of the 
suit. 

Mr. Lovat, and Mr. Koe, appeared in support of the 
petition. 

Mr. Swamtouy and Mr. Sharpe, for the assignees. 
There is no authority for such an application as that 
made by these petitioners, four of whom are near rela- 
tions of the bankrupt, two of them being his brother 
and sister, and two others his brother and sister in law ; 
so that the petition appears to have been got up under 
a sort of family compact. Two of the other petitioners 
are defendants in the suit in chancery, and carry on a 
business under the directions of a will, which bequeaths 
an interest and share in the property to the bankrupt's 
wife; and it is their share and interest, which is claimed 
by the assignees in right of the wife, and is the subject 
of the suit in chancery. This suit was instituted with 
the sanction of all the creditors who had then proved 



and others. 
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under the fiat; and the assignees, in the performance of i839. 
their duty, as trustees for the welfare of the general ere* ^^^ 

Ex parte 

ditors of the bankrupt, are advised that they ought to _.^'fj 
continue the suit. The bankrupt has a contingent in* 
terest in the wife's share in the business, and one of the 
objects of the bill is to have the value of the bankrupt's 
interest ascertained, in order that it may be sold for the 
benefit of the creditors. The bill also complains of the 
executors under the will having invested great part of 
the trust property in real estates, which they had no 
right to do ; and it prays an account. The tenant for 
life is the widow of the testator, and the bankrupt's wife 
has an interest on her death, if she survives her. The 
consent of creditors is not an essential ingredient to the 
validity of a suit in equity instituted by assignees, and 
is only material, as to the question of costs. If they in- 
stitute a suit improperly, they take the consequence of 
theur own act, and the Court visits them with costs* 
They prosecute the suit therefore on their own respon- 
sibility, and at their own risk* In the present case, the 
assignees had the approbation of the creditors who had 
proved up to the time of the first meeting ; but were it 
otherwise, this Court would not interfere to stop their 
proceedings, bound as they are in their character of 
trustees, to scrutinize thoroughly the bankrupt's affairs* 
This is not like the case of assignees carrying on the 
bankrupt's trade, without the consent of creditors. But 
even there the consent of all the creditors is not neces- 
sary ; for the Court will direct a reference to inquire 
whether the business can be beneficially carried on, even 
against the dissent of some of the creditors. [Sir John 
Crots. Does not the petition in this case show sufficient 
grounds for ordering a dividend ?] Not if they are au- 
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1 839. thorized to carry on the suit ; for they have a right to 
K« PMte ^^^i^ funds sufficient for that purpose. The only order, 
which the Court can make on this petition, is to direct 
an inquiry whether there is a reasonable chance of the 
assignees succeeding in the suit in equity, and whether 
the payment of a dividend ought to be stayed to enable 
them to proceed with the suit. 

Mr. Lovat, in reply. It may probably turn out, that 
the interest of the bankrupt's wife under the will is for 
her separate use. If so, the success of the assignees in 
the suit would be very equivocal. But, at any rate, the 
petitioners are entitled to a reference, to inquire whether 
the continuance of the suit is likely to prove in any way 
benefical to the creditors of the bankrupt. 

Sir John Cross. — It appears to me, that the pe- 
Utioners are quite justified in coming to this Court; for 
it was natural they should think, after seeing the opinion 
of counsel, which they had taken on the subject, that 
the chancery suit was a precipitate proceeding ; and it 
was not unreasonable that they should wish the matter 
to be reconsidered. On the other hand, the assignees 
are equally justified in resisting their application, having 
obtained the sanction of the majority of the creditors 
who had proved when the suit was instituted. Since 
then, however, a large mass of creditors have come in, 
and think that the suit should be abandoned ; and it ap- 
pears, that the petitioners showed the assignees, or their 
solicitor, the opinion on which they acted. It would 
have been more candid, therefore, if the assignees had 
not resisted the applioation made by the petitioners for a 
sight of the opinion of the counsel who advised the suit. 
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If the petitioners are inclined to take the inquiry at the 1839. 

hazard of costs, and the assignees do not object, I see ^^ ^^ 

no objection to a reference as to the prudence of con- n^^^h r? 
tiouing the suit. 

Sir George Rose. — If the assignees chuse to go on 
with the suit, at the peril of costs, this Court has no au- 
thority to stay the proceedings ; for assignees are not to 
be dealt with as if they were bare trustees, but have a 
right to exercise a discretionary power. If the parties 
can agree to an inquiry whether there was probabilis 
causa litigandi, it may be referred to the Registrar to 
inquire whether the suit was properly instituted, and the 
costs to abide the event of the inquiry. But if not, 
there must be a reference to inquire how much of the 
estate ought to be retained by the assignees for the pur- 
pose of carrying on the suit. 

The Order was, that it should be referred to the 
Commissioner, to inquire how much of the estate 
in the hands of the assignees ought to be re- 
served, to abide the result of the suit in chan- 
cery, to answer the costs of the assignees, without 
prejudice to any question as to costs improperly 
incurred by the assignees in prosecution of the 
suit; that the costs of both parties should be 
paid out of the estate ; and that the Commis- 
sioner should proceed to declare a dividend. 



VOL. IV. 
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1839. 



Westminiter, ^X parte JoSEPH RoSE. 

May 22. 

A creditor, after XHIS was an application to take an affidavit off the 

filing an affidavit ^- ,.,,,. ,, ,. ii 

of debt to the file> which had been made by a creditor under the act 
and upwards, ' for the Abolition of Imprisonment for Debt, under the 
F^crc.io.s.8., following circumstances. By that statute, 1 &2 Vict. 

bS^dwM token' ^' *^0- «• 8-' ^' ^« enacted, "that if any creditor of a 
by the Comitlis- trader, whose debt amounts to 100/. or upwards, shall 

stoner in H)\)i., * 

filed a second fij^ ^n affidavit in the Court of Bankruptcy, that such 

affidavit, stating '^ •' 

the real amonnt debt is justly due, and that the debtor is a trader, and 

of his debt, viz. 

36122. The shall cause him to be served personally with a copy of 

Court declined 

roakingan Order such affidavit, and with a notice in writing requiring im- 
second affidavit mediate payment of such debt, then, if such trader shall 

not within twenty-one days after such service pay the 
debt, or secure or compound for the same to the satis- 
faction of such creditor, or enter into a bond in such 
sum, and with such two sufficient sureties as a Com- 
missioner of the Court of Bankruptcy shall approve of, 
to pay such sum as shall be recovered in any action, 
with costs, or to render himself to the custody of the 
gaoler of the Court in which the action is brought, he 
shall be deemed to have committed an act of bankruptcy 
on the twenty-second day after service of such affidavit 
and notice, provided a fiat shall issue within two ca- 
lendar months from the filing of such affidavit." 

It appeared that on the SOth April, Mr. Gibson, the 
creditor, had filed an affidavit, alleging a debt to be due 
to Mr, Gibson and his partner to the amount of lOOZ. 
and upwards, on certain bills of exchange ; and on the 
S2d April the petitioner, who lived at Manchester, was 
served with a copy of the affidavit, and notice of a de- 
mand for S6l2l.f within the period required by the sta- 
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tute; upon which security was tendered^ and a bond for iss9. 
2001. approved of by Sir C. F. Williams, one of the "^^^ 
tODunifisioners. On the S9th April, another aflSdavit Rose. 
was filed, alleging a debt to Messrs. Oibson and Taylor ^ 
to the amount oiSQlZl^ and a fresh notice was given for 
payment or security. 

Mr. Stoanston, and Mr. RogerSi in support of the ap- 
plication, submitted, that the second affidavit ought to be 
taken off the file, it having been made in reference to the 
same debt, and the petitioner having sworn that no other 
existed. The debtor had complied with the requisitions 
of the statute, and ought therefore not to be harassed 
with the second proceeding. It is a fixed rule of law, 
that no man can be held twice to bail in the same action. 
The process of the Court has been abused by the Com- 
missioner in this instance ; and it would be most vexa- 
tious, to bring this gentleman a second time from Man- 
chester to give security before the Commissioner in 
London. 

Mr. Bagshaw appeared on behalf of the respondent. 

Sir John Cross. — This application is one of a first 
impression, and there is no precedent to guide us on the 
subject. The first affidavit, perhaps inadvertently, al- 
leged only a debt of 1007. and upwards, instead of speci- 
fying the whole amount ; and the Commissioner, having 
no legal evidence of a higher debt than 100/., accepted 
a bond for payment of SOOZ., to cover whatever amount 
might be found due. But the creditor, finding he had 
failed in his object to secure the full amount of the debt 
really due, filed a new affidavit ] and there is no law 

f2 
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1839. 



Kx parte 
Rose. 



that I am aware of to prohibit him from so doing. Nor 
do I think this is any ground to warrant the Court in 
ordering the affidavit to be taken off the file. It may, 
perhaps, be a question, whether the applicant is not en- 
titled to the costs of his first appearance, for which there 
was no actual necessity. 



Sir Georoe Rose. — The proceeding of the creditor 
may probably be open to objeciioni as an act of bank- 
ruptcy ; but there are no grounds shown for taking the 
affidavit off the file. If the proceeding should be held 
to constitute a sufficient act of bankruptcy, the aflSdavit 
must stand, as of course ; but if it is held inoperative as 
an act of bankruptcy, it may become the subject of an 
action at law, or form a ground for applying to super- 
sede. The amount of the security to be given is entirely 
a question for the Commissioner. The present appli- 
cation must be dismissed, with costs. 



Wulminster, 

June 11, and 

Noi\ 4. 

The date o(z 
fiat U primd 
facie evidcoce 
of the time of 
its being issued, 
within the 
meaning of the 
6th section of 
the 6 Geo, 4. 
c. 16. 

SembU, that 
the term " sued 
out," contained 
ill that section, 
may be fairly 
held to mean 

applied for.' 



Ex parte Henry Rowe. — In the matter of 

Henry Rowe. 

This was a petition of the bankrupt to annul the fiat, 
on the following grounds, namely, that it was issued in 
bad faith ; and that, being founded on a declaration of 
insolvency, it was not issued in sufficient time within the 
provisions of the 6 Geo. 4. c. 16. s. 6. The petitioner 
alleged, that at a meeting of his creditors on the 4th 
March last, he was induced to sign a declaration of in- 
solvency, for the purpose of protecting his estate against 
the result of an action then pending against him, but 
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upon condition that it should not be made use of until it 183D. 
should be found necessary. It was alleged that, in £x parte 
breach of this condition, Mr. Godson^ the petitioning 
creditor, caused the declaration of insolvency to be ad- 
vertised in the Gazette of the following day, the 5th 
March, But, independently of this objection, the peti- 
tioner relied on the circumstance that the fiat was not 
sued out within the time limited by the act of parliament. 
It was sworn by a witness in support of the petition, 
that although the fiat was made to bear date on the 4th 
May, which was within the prescribed period, yet that, 
from inquiries made at the Bankrupt Office, the depo- 
nent was informed by one of the clerks there, that the 
signature of the Lord Chancellor to the fiat was not 
obtained before the 6th May, which was more than two 
months after the advertisement of the declaration in the 
Gazette. 

Mr. Swanston, and Mr. Bacon, in support of the peti" 
tion. By 6 Geo. 4. c. 16, s. 6., it is provided, that a 
declaration in writing of the insolvency of any trader, 
filed by him at the Bankrupt Office, shall, afler it is 
inserted in the Gazette, be an act of bankruptcy com- 
mitted at the time such declaration was filed ; but it is 
declared, that no commission shall issue on any such 
declaration of insolvency, '^ unless it be sued out within 
two calendar months next afler the insertion of such 
advertisement, and unless such advertisement shall have 
been inserted in the London Gazette within eight days 
afler such declaration was filed." In the present case, 
the declaration of insolvency has ceased to be an act of 
bankruptcy, because the fiat was not sued out within the 
two months after the advertisement in the Gazette. It 
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1839. was determined in WydowrCs case (a), that the actual 
^^^^^i^ issuing of the commission is performed by the applica- 

Rows. tion of the great seal and delivering the commission to 
the party. A fiat being now substituted for a com- 
mission, the act of signing the fiat must be considered 
of the same effect, as that of sealing the commission 
under the former Bankrupt Law. The fiat therefore, 
in this case, could not have issued (ft) within the two 
calendar months after the insertion of the advertisement 
in the Gazette ; for the advertisement was inserted on 
the 5th March, and the fiat was not signed until the 
6th May. [Sir Oeorge Rose referred to Waiiins v. 
Maund^c), where Lord Ellenhorough said, that he con* 
sidered that a commission of bankrupt had issued, when 
it was delivered out under the great seal.] [Sir John 
Cross also mentioned the case ot Ex parte Freeman (d), 
where it appeared to be considered by Lord Eldon, that 
although the great seal had been affixed to a commis- 
sion, it was inoperative while it remained in the hands 
of the Lord Chancellor ; but that a delivery to a mes- 
senger, although the instrument was not taken out of 
the Bankrupt Office, was a delivery to the party.] The 
fiat must be sued out, according to the provisions of the 
act of parliament, within two calendar months after the 
insertion of the advertisement. We contend, that the 
term " sued out" means " issued ;^ and that the Lord 
Chancellor would not have signed the fiat, if he had 

(a) 14 Vc8. 89. 

(6) Id Wyd4}wn*i case Lord Eldon said, " There may be considerable 
difference in the ejtposition of the words ' suing forth' and * issning* the 
commission -, the one being the act of the creditor ; the other the act of the 
Lord Chancellor." 14 Ves. 91. 

(c) 3 Camp. 308. (d) 1 Rose, 380. 
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known that the two months had expired after the adver- 1839. 
tisement was inserted in the Gazette. 



Mr. Bethett, contra, was stopped by the Court. 

Sir John Cross. — I think the Court has no alter- 
native but to dismiss this petition. The date of the fiat 
we must take to be primd facie evidence of the time of 
issuing it, unless contradicted by other testimony ; and 
it appears to me, that there is not sufficient evidence to 
rebut that presumption. It is not denied, that the docket 
was struck within the two months. But it is alleged, 
on the authority of some indiscreet gossip of a clerk at 
the Bankrupt Office, that the signature of the Lord 
Chancellor was not attached to the fiat, until two days 
after it purports to bear date. This hearsay evidence is, 
I think, not receivable to contradict the presumption 
arising from the date of the fiat. But had it been evea 
established in evidence, that the fiat was not in fact 
signed by the Lord Chancellor until after the expiration 
of the two months, it would probably have been imma- 
terial ; as if I was bound to put a construction on the 
words of the act of parliament, I should say that the 
expression '' sued out" might be fairly held to mean 
'^ applied for ;'* and that the ^' suing out" was an ante* 
cedent act to the ^' issuing*' of the fiat. 

As to the imputation of bad faith on the part of the 
petitioning creditor, on the ground of its being under- 
stood between the parties, that the declaration of insol- 
vency was not to be made use of unless it should be 
found necessary — who was to judge of the necessity ? 
The bankrupt alleges, that it was not necessary to make 
use of the declaration* But how can we receive such 
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evidence from the bankrupt himself? The imputation 
of bad faith, however, is contradicted by the other wit- 
nesses. For these reasons, I think there are no grounds 
for annulling the fiat. 



Sir George Rose concurred. 



Petition dismissed— Costs out of the estate. 



From this decision the bankrupt appealed to the Lord 
Chancellor, on the following 



Cor, Lord 

Chancellor, 

Novembtr 4, 

1839. 



Special Case. 

X HIS was the petition of a bankrupt to supersede the 
fiat issued against him. The act of bankruptcy was a 
declaration of insolvency duly filed and inserted in the 
London Gazette on the 5th March last. The docket 
was struck on the 4th May following. The fiat bore 
date on the same day. It was delivered out to the soli- 
citor who struck the docket on the 6th May. The 
petitioner prayed a supersedeas, on the ground that the 
fiat was not sued out within two calendar months next 
after the insertion of the declaration in the Gazette, as 
required by the statute in that case made and provided. 
The Court ordered and decreed that the petition should 
be dismissed. The petitioner insists that the order is 
erroneous in matter of law, and ought to be reversed. 



Mr. Swanston, and Mr. Wigram, for the appellants. 
By the 6 Geo. 4. c. 16. s. 6., the declaration of insol- 
vency inserted in the London Gazette does not amount 
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to an act of bankruptcy ^ unless a fiat founded thereon lS;i9. 
shall issue in two months from the date of such decla- J!^' ^ 

XsX parte 

ration. In the present case, the fiat was not issued Rows, 
within the time prescribed. The declaration of insol- 
vency bears date the 4th March^ and the fiat, though 
purporting to bear date the 4th May, was not in fact 
signed, and much less issued, until the 6th May. The 
question in this case entirely depends upon the con- 
struction of the words " shall issue," and ** sued out," in 
the statute before referred to. The definition given by 
Dr. Johnson to the verb '* to sue'* is, '* to gain by legal 
procedure (a)." It is not, therefore, satisfied by the simple 
procedttre, but requires the success of that procedure, 
namely, the attainment of the object, in order to com- 
plete the sense. The object of the legislature was, to 
free the insolvent from the consequence of bankruptcy 
attaching upon his declaration at the end of the two 
months, unless the fiat then actually issued ; and, at that 
moment of time, the exoneration of the party is com- 
plete. In the present case if the statute is held to be 
satisfied, there can be no assignable time after which a 
party may consider himself to be safe, for in every case a 
fiat might be dated within the two months, and not be 
issued for six months afterwards ; and yet it would be 
said to be good, because it was dated prior to the expi- 
ration of the two months. The affidavit of the peti- 

(a) Johnun gives also another definition of the word, namely, " to pro- 
lecate bj law/' iUustrating its meaning by the well-known passage from St. 
Matthew's Gospel, Chap. 5, Verse 40 : --" If any sue thee at the law, and 
take away thy coat, let him have thy cloak also." If this precept was 
always followed, by giving a plaintiff double what he claims, it might in- 
deed more than justify the definition contended for in the argument ; but 
it is greatly to be feared in these our days, that tuiton do not now gain quite 
80 much by Ugal procedure. 



74 CASES IN BANKRUPTCY- 

1839. doner's solioitor, in support of the petition to the Court 
£x parts ^^ Review, states that the fiat was not signed by the 
Rowi. i^Qj^ Chancellor until two days after it bore date. 

Lord CoTTBMHAMi C. — When the legislature gave a 
party desirous of appealing from the Court of Review 
the power of doing so^ either on special case, or as the 
Lord Chancellor should direct, — which is, upon an ori- 
ginal petition and affidavits, — ^it never meant that he was 
at liberty to adopt both forms of procedure* I cannot, 
therefore, in this case hear any affidavits, or travel out 
of the statement in the special case, which says expressly 
that the fiat bore date on the 4th May. That being so, 
I consider myself precluded firom entering into any in- 
quiry as to the day when the fiat was acually signed. 

Mr. Bethell, and Mr. B. S. FoUett, for the respond- 
ent, the petitioning creditor. There is here no question 
of law, or equity ; on which an appeal can only lie from 
the Court of Review. The present case involves a mere 
question of fact, and therefore is not the subject of an 
appeal. [The Lord Chancellor. How can the dispute 
about the meaning of the term " suing out" be considered 
in any other light, than as a question of law ?} With 
regard to the question of the fiat not being delivered out 
by the officer till the two months had expired, the other 
side forgot the distinction between " suing out'* and " is- 
suing,'' a distinction, which is thus expressly recognized 
by the provision of the act of parliament: " No com- 
mission shall isstte thereupon* unless it be stied out 
within two months." The delivery of the fiat out of the 
office must be held to constitute the issuing ; and the 
application for the fiat by the petitioning creditor, and 
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the signature of it by the Lord Chancellor — ^which is 1839. 
assumed to have been affixed to it on the day it bears ^^ ^^ 
date, and therefore within the time, — must be compre- Rowi. 
bended within the term ** suing out/' The issuing is 
consequent on suing out ; for, unless the term ** suing 
out" is equivalent to the presenting the fiat to the Lord 
ChanceUor for his signature, thwe is nothing to which 
this expression in the act can refer. It is quite plain, 
that the mere delivery of the fiat to the officer-*in other 
words, ** the issuing'' of it — need not necessarily fall 
within the two months ; it is the suing out within that 
time, which constitutes its validity« But, moreover, on 
reference to the 81st section of the act, it is clear that 
the issuing of a fiat must be taken to be the date ; for 
there the terms *' date and issuing," in the conjunctive, 
are used as synonymous. In the first provision of that 
section relating to contracts, the term ^' date and is- 
suing" is used; and in the next part, as to executions, 
the word ** issuing" alone is used ; and the same in the 
8Sd section. In the 86th the term ** suing out" is re- 
sorted to, without any apparent distinction ; so that we 
may safely refer all these three terms, the ^' date," 
** suing out," and *' issuing,** to mean one and the same 
thing, namely, the presenting the fiat to the Lord Chan- 
cellor for his signature. In Wydowiis case (a), Lord 
Eldon thus gives the true construction of the words : — 
'^ There may be considerable difierence in the exposition 
of the words ^ suing forth' and ' issuing* the commis* 
sion ; the one being the act of the creditor, and the 
other the act of the Lord Chancellor.*' Now in this ease 
the " suing out," which is synonymous with ** suing 
forth,*' was completed by the creditor within the two 

(a) 14 Ves. 91. 
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1839. months from the date of the declaration of insolvency. 

£z parte ^^^^ ^^ ^"^ ^^^ ^^ looking at this case, this appeal must 
^^^* be dismissed. The date, as it appears on the fiat, is of 
itself conclusive. In any Court of Law, the date ap* 
pearing on the face of a record, or an office-copy of it, is 
sufficient evidence of its actual date. If the date of a 
fiat depended on the precise time of the Lord Chan- 
cellor's signature, great mischiefs would arise. For 
whenever the Lord Chancellor happened to be absent 
from London, a creditor, having taken every equitable 
step for suing out a fiat, would be, by no fault of his 
own, precluded from that remedy which is expressly 
given to him by the act of parliament. 

Mr. Swanston^ in reply. The absence of the Lord 
Chancellor from London, or any other accident of that 
nature, would form no ground of excuse for not com- 
plying with the positive directions of the statute. There 
was no intention in the act to draw any distinction be- 
tween '^ issuing** and '* suing out" a commission. But 
were it otherwise, the *' suing out" the fiat cannot take 
place before the document is complete, which is not the 
case until it is signed by the Lord Chancellor. Nor 
even at that point of time can it be said to be sued out ; 
because, as long as it remains in the hands of the officer, 
the Lord Chancellor has the power to recall it. Lord 
EldorCs definition of the term " suing forth" in Wy- 
dowfCs case, makes against the construction contended 
for on the other side. But the date and suing out of a 
fiat are generally upon the same day ; and therefore the 
question cannot very oflen arise, which is the subject of 
this discussion. 
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Lord CoTTENHAM C. — The special case, by which 1839. 
alone I am bound in disposing of this objection, raises ^T^*^^^ 
no question as to the date at which the act of the great Rows, 
seal was completed. It states, that the declaration of 
insolvency was inserted in the Gazette on the 5th 
March, and that the docket was struck on the 4th May, 
the fiat bearing date on the same day. It was not, how- 
ever, delivered out to the solicitor who struck the docket, 
till the 6th May. The question is, therefore, whether 
the statute absolutely requires the fiat to be delivered 
out by the officer within the two months. Now, every 
thing that the creditor could do, and as I am bound to 
conclude, all the Lord Chancellor had to do, was com- 
pleted within the time ; but it appears the fiat remained 
in the office beyond the two months. I cannot think 
that was material. The ** suing out*' is, in my judg- 
ment, the *^ application for" the fiat ; and it would be 
very hard, if the creditor should lose the benefit of his 
proceeding by any accidental circumstance delaying the 
signature to the fiat. He applies within the two months; 
and whenever he obtains possession of the fiat, this 
subsequent completion of the proceeding must relate to 
the time of such application, provided the delay does 
not arise from his own default. The rights of creditors 
are not to be affected by the delay in completing the 
act of the great seal, and I cannot consider the delivery 
out by the officer as being necessary to complete it. I 
am of opinion, therefore, that the act of parliament has 
been sufficiently complied with, and more especially 
when I look to the statement of the special case, which 
is perfectly unambiguous; and out of this I cannot 
travel. If indeed the statement in the special case had 
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1839. 



£s pane 
Rows. 



given rise to any doubt, I should have then thought it 
right to call for further inquiry. 

Appeal dismissed, but without costs. 



that the fiat is 
issued for an 
improper pur- 
pose. 



SefjMtiu' Inn Ex parte Cooke. — In the matter of Joseph Scholes. 

Hall, ^ 

July 9. ■. y|- 

The Court will AIR. ANDERDON moved, on the part of a judg- 
ci^itoTtoat- ™^"^ creditor of the party against whom a fiat had 

w^his^couiSS'f ' "^"«^ ^" **^ ^*^' ^^^^ ^^ ™^8lit be permitted by him- 
before the Com- ^f ^^ jjjg counsel, to attend before the Commissioners, 

misnoners at ' 

the opening of qq the opening of the fiat. The motion was supported 

the fiat, for the r © rr 

purpose of op- by an afiidavit of the creditor, in which he swore that he 

posmg the ad- 
judication ; al- had reason to believe that the fiat was not sued out honA 

though he swears 

that he believes fide^ but was intended to deprive him of the fruits of 
a^aderf uid^ his judgment. It appeared, that in 1831 the applicant 

lent Mr. Scholes, who was then out of business, a sum 
of 4002. on the security of his promissory note. The 
note continuing unpaid, Mr. Coohe brought an action 
against Scholes to recover the amount due, in which the 
trial took place in June last, when a verdict was ob- 
tained for the 400/. On the S4th June the fiat issued. 
Mr. CboAe swore, that he believed that Scholes was not a 
trader within the bankrupt laws, and that the whole 
scheme was for the purpose of defeating the verdict, and 
not with a view to the distribution of assets. The Court 
had often granted an application of this nature, on the 
part of the bankrupt ; though it was admitted that no 
precedents could be found, where an order had been 
made on the application of any other person. A judg- 
ment creditor may, however, at any time apply to the 
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Court to annul a fiat, which is issued to deprive him of 1839. 



Sir George Rose concurred. 



Application refused. 



Ex parte 



the benefit of his judgment ; and the same reason holds, 

for his application to prevent the adjudication of the Cook». 

bankruptcy by a less expensive process. 

Sir John Cross. — The present application is admitted 
to be a new experiment^ and wholly without a precedent, 
although the bankrupt laws have been in force for two 
centuries. There have been, no doubt, a few cases, 
where the bankrupt has been admitted to dispute the 
validity of the fiat at its opening ; but this is the first 
instance within my experience, where the application has 
been made at the instance of a creditor. The same 
reason, which is urged for our granting this application, 
would hold for an application to a judge at the assizes 
to allow any party to appear by himself, or his counsel, 
before a grand jury, to oppose the finding of a bill 
of indictment by them, who are not to try the case, but 
to inquire whether there is any cause for finding the 
bill. So, this application is for the purpose of contesting 
the validity of a fiat before a tribunal, which is incompe- 
tent to try that question. The applicant in this case, a 
perfect stranger to the fiat, asks, merely quia timetf for 
some reason or other, for leave to go before the Com- 
missioners, because be wishes to prevent the adjudica- 
tion. The Court cannot accede to any such application. 
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1839. 

£x parte Edmond Margerison and others. — In the 
matter of George Haworth and Willliam Ha- 

^ Ha« ^"" WORTH. 

July 9. 

Where certain 1 HIS was the petition of certain creditors of the bank- 

crediton had 

succeeded in rupt, praying that they might be allowed the costs of 

ezponging va- . . ^ t i n i» ^ 

lious proofs, expunging various proofs under the nat, out ox the 
improperly ° bankrupts' estate^ to be taxed by the Commissioners. 
fia*tf^he Court* '^^^ petition stated, that the proofs had been made on 
ihl^CommU- numcrous bills of exchange, amounting to 12,129/., 
sioDers to allow ^^hich had been given by the bankrupts without con- 

uem such costs o j r 

as they should sideration, and were in the hands of colourable holders 

think reason- 
able, at the time of the bankruptcy. That the solicitor for the 

petitioners furnished the assignees with the particulars 
of these bills, and the proofs so improperly made on 
them, but that the assignees declined to interfere. That 
the petitioners, therefore, applied to the Commissioners 
to appoint a meeting to expunge these proofs, which 
meeting they attended by counsel, and succeeded in ex- 
punging all the proofs to the amount of 12,129/. Upon 
application to the Commissioners to tax the costs of the 
petitioners, and order the amount to be paid to them 
out of the bankrupts' estate, the Commissioners said 
they had no jurisdiction to do so, without an order of 
this Court. The petitioners therefore submitted, that 
as the result of their exertions had proved so beneficial 
to the bankrupts' estate, the Court would make the ne- 
cessary order to entitle them to such costs. 

Mr. Keene, in support of the petition, submitted, that 
as the assignees, who had had little trouble in the matter, 
in comparison with the petitioners, had got their costs 
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out of the estate, it was but just that the petitioners 1839. 
should also be indemni6ed for their expenses, having e'^^ 
conferred so great a benefit upon the estate. Maroerwom 

and others. 

Mr. Metccdf^ on behalf of the assignees, opposed the 
petition. 

The Court said, that the intent of the application 
was not to deprive the assignees of their costs ; which, 
if that had been the case, would have afforded some 
grounds for their opposing this petition ; and they re- 
ferred it to the Commissioners to allow the petitioners 
such costs as they might think reasonable. 



In the matter of William James. Smtant^ inn, 

-, July 19, 1839! 

1 HIS was an application to change the venue of a fiat Where the ob- 
from Southampton to London. The bankrupt resided i^s to set aside 
at Southampton; but it was stated that his property was prefeirence°to a 
chiefly in London, where the act of bankruptcy was don and allthe 
committed by the breach of an engagement to meet a 'Vove^Uiat^fa t 
creditor, and that great part of the property was sup- ^J^^ *''® '®^"'" 
posed to be concealed in London in the hands of third resided there, 

the fiat was 

persons, whom the bankrupt had preferred to other ere- directed to Lon- 
don, in pre- 
ditors. The petitioning creditor, and the witness to ference to South- 
prove the act of bankruptcy, as well as those who could 
prove the concealment and fraudulent preference, resided 
also in London ; and it was further urged, that the cre- 
ditors who did reside at Southampton had oflen occasion 
to come to London. 



Mr. Anderdon appeared in support of the application. 

VOL. IV. G 
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1839. Sir John Cross.— As the object of the fiat is stated 

^ to be to overturn a fraudulent preference given by the 

James. bankrupt to the creditors in London, which can be per- 
haps better discovered by the examination of the wit- 
nesses in London, where the transaction took place, you 
may take the order, paying the bankrupt his expenses, 
which may be afterwards allowed to the petitioning cre- 
ditor out of the estate. 



Spjeanti Inn, In the matter of Cook. 

July 19, 1839. 

Fiat mouUed MR. ANDERDON applied to annul a fiat, on the 

OD th6 grouDd 

of the party to ground that the petitioning creditor was a party to the 

the deed con- 

stitaiing the deed intended to be set up as constituting the act of 

act of baok- 

niptcy beiog bankruptcy, which would of course render the fiat open 
Sitorr**"*^ ' to objection. The twenty-eight days had not yet ex- 
pired, and the petitioning creditor offered no opposition. 
The application was made on behalf of another creditor, 
for the purpose of issuing a firesh fiat. 

The Court granted the application. 

lineoWi Inn 
Haii.AuguMtlO, ^ 

Westmifitter, 

yovember 4«f 6, Ex parte George Holmes. — In the matter of 

1839. ^ 

Cor. Lord Chan- JoSEPH GaRNER. 

eellor. 

biiwo'^t^ «r*-' ^^^^ ^^^ ^^ appeal firom a decision of the Court of 
commodation of Revicw (fl), on the following 

B,, which B. 
indorsed and 
deposited with W See ante, vol, 3, p. 6G2. 

his banken» to 

secure any floatiDg balance. B. became bankrupt, when the bankers proved for a bidaiiee 
greatly exceeding the amount of the bills, eicepting in their proof these bills, with others, as 
securities ; and they afterwards received a dividend of two shillings in the pound on the 
amount of their proof. The bills were subsequently paid in full by A, Held, that A, had a 
right to call on the bankers to refund the amount of the dividenci of two shillings on the 
amount of the bills Reversing Exparto HoUn$t, 3 Deac. 662. 
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1889. 
Special Case. s^v-^ 

On the 9th March 1837^ a fiat was issued against Houiia. 
the bankmpt, who was an innkeeper and coach pro- 
prietor at Dunchurch in Warwickshire, under which he 
was declared bankrupt; and Robert Welchman, Benr 
jandn Johnson^ and John Bray^ were duly chosen arid 
appointed assignees. 

Previous to the said bankruptcy, the petitioner George 
Holmes, for the accommodation of the said bankrupt, 
and in order to serve and assist him in his business, 
accepted four bills of exchange, amounting in the whole 
to the snm of 5S3/. \5s, 6d., drawn respectively by and 
made payable to the said bankrupt, or order ; one, dated 
November 30th 1836, for the sum of 183/. Us., payable 
three months after date ; another, dated December 30th 
1836, for the sum of 137/. 14«. &/., payable three months 
after date ; another, dated February 7th 1837, for the 
sum of 127L lOs., payable three months after date ; and 
the other, dated February 7th 1837, for the sum of 76/., 
payable two months after date. All the said bills of 
exchange were indorsed by the said bankrupt, and de- 
posited by him before his bankruptcy with his bankers, 
Messrs. Goodall, Gulson, & Co., as securities for any 
floating balance due, or which might become due, in 
respect of advances made by them from time to time to 
and for the bankrupt The bankrupt had kept a banking 
account with the said bankers for many years before his 
bankruptcy, and the course of dealing between them 
was, that they were accustomed to require him to deposit 
with them such securities as he could obtain, before 
making him the required advances. Those securities 
generally consisted of bills of exchange and promissory 

g2 
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1839. notes; and upon Ibnner occasions the bankrupt had 
*^"^*^ deposited with the said bankers bills of exchange to 

£z parte 

HoLMxi. which the petitioner was a party, as drawer, acceptor, or 
indorser, for the like purpose, which were paid at ma- 
turity. The said bankers had no notice that the said 
bills were accommodation bills. 

The said bankers proved under the fiat the sum of 
7526/. I4fs. lid,, as a debt owing to them by the said 
bankrupt, upon the balance of their account with the 
said bankrupt as his bankers ; and at the time of making 
such proof, they exhibited and set forth securities which 
were then held by them for the said balance; and, 
amongst such securities so exhibited and set forth by 
them, were the said four several bills of exchange here* 
inbefore mentioned. 

On the 10th October 18«S7, a dividend of two shillings 
in the pound was declared under the said fiat, and was 
then paid to the said bankers on the debt so proved by 
them as aforesaid, with the full knowledge of the peti- 
tioner, before he paid the full amount of the said bills. 

The petitioner afterwards, by various payments, fully 
paid and satisfied the amount of the said bills to the 
bankers, as the holders thereof. 

Previous to the last payment, amounting to 21L lOs., 
in the month of January 1839, the petitioner apprised 
the bankers, that he claimed to be entitled to stand in 
their situation, to the amount of the said four bills of 
exchange, under the said fiat, and to receive all future 
dividends on the amount thereof. And he also required 
the said bankers, upon payment of such balance, to 
allow to him the dividend of two shillings in the pound 
received by them as aforesaid, on so much of their said 
debt as equalled the amount of the said bills included in 
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the said proof made by them as hereinbefore mentioned ; 18S9. 
but they refused to do so, and claimed to retain the ^^-^"^^ 

Ex parte 

same, there being still a large balance due to them from Holmb8» 
the bankrupt on account of the debt proved as aforesaid. 
The said bankers did not prove the said bills of ex- 
change, specifically, as a debt or debts under the said 
fiat ; but the said bills were merely set forth by them, 
and exhibited under the said fiat, amongst other secu* 
rities held by them for the said balance of 7526L 14«. Sdw 

On the 13th March 1839, a meeting for a further 
dividend was held under the said fiat, and the petitioner 
attended, claiming to prove for the sum of 523/. 15s. 6d., 
as a debt justly and truly owing to him by the said bank- 
rupt, under the circumstances before stated, being the 
amount of the said four bills of exchange, for which the 
petitioner was liable for the said bankrupt as aforesaid, 
and as being a debt for which he was liable for the said 
bankrupt, at the time of the issuing of the fiat against 
him ; but the Commissioners refused to allow the said 
debt, or any part thereof, to be proved by the petitioner. 

On the 2nd April 1839, a petition was presented by 
the petitioner to the said Court of Review, and which 
was afterwards amended by an order dated the 18th 
April 1839, and which said amended petition, after 
stating partly to the efiect herein-before set forth, prayed 
that the petitioner might be declared entitled, as between 
him and the bankers, to stand in their place with respect 
to their proof, to the extent of 5231. ] 5$. 6d., and in 
respect of the past and future dividends on such proof to 
the extent of that sum ; and that the bankers might be 
ordered to refund and pay to the petitioner the amount 
of the dividend of Zs. in the pound on that sum ; or that, 
if necessary, the assignees might be ordered to pay the 
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1859. amount of such past dividend out of any subsequent di- 
^^ videndsy which might be payable to the bankers on the 

Holm la. balance of their proofs after deducting the amount of the 
petitioner's acceptances ; and that the assignees might 
be ordered to pay to the petitioner all future dividends 
on the debt proved by the bankers, to the extent of the 
amount of the said four acceptances, and might be re- 
strained from paying to them such future dividends, as 
well as any future dividends on the balance of their debt, 
until repayment to the petitioner of the dividend of &• 
on the amount of the petitioner's acceptances ; or that 
the petitioner might be declared entitled to go in and 
prove under the fiat for the amount of such four accept- 
ances, and to receive dividends thereon equally with the 
other creditors, not disturbing the former dividends ; and 
that, in such last case, the proof of the bankers might be 
reduced, and ordered to stand only as a proof for the 
amount proved, less the amount of the petitioner's ac« 
ceptances. 

On the 25th May 18S9, the said petition came on to 
be heard before the judges of the Court of Review ; 
whereupon the said Court did order, that the petition, as 
against Messrs. Goodall, Chtkan^ & Co., should be dis* 
missed ; and that the petitioner should pay to Messrs. 
Goodallj OuhoHj & Co., or to their solicitor or agent as 
therein mentioned, their costs of and occasioned by that 
application, such costs to be taxed as therein mentioned, 
if the parties differed about the same; and the said 
Court declared, that the petitioner was entitled to receive 
out of the estate of the bankrupt, instead of Messrs. 
Goodall, Gubon, & Co., all future dividends declared 
under the fiat in respect of the said sum of 523/. 15s. 6d.f 
the amount of the petitioner's acceptances in the petition 
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mentioned^ and included in the proof so made by Messrs. 
GoodaUf GfuboHj 8c Co. against the estate of the bank- 
rupt. And it was ordered, that the costs of the peti" 
tioner, and of the assignees, to be taxed as therein 
mentioned, should be paid out of the estate of the bank- 
rupt. 

By which Order the petitioner alleges that he is ag- 
grieved, so far as the same deprives him of a dividend 
under the said fiat ; and the dismissal of his said petition 
against the said Messrs. Goodall, Chdsan, k Co., with 
costs. 



1839. 



£z parte 

HOLHBB. 



Mr. Stotxnstan, and Mr. Rogers, for the appellant, in 
addition to the cases cited in their argument before the 
Court of Review, referred to the case of Martin v. 
Breeknell{a\ in which the obligee of a bond given by 
principal and surety, and conditioned for payment of 
money by instalments, had proved under a commission 
agunst the principal the whole debt, and received a di- 
vidend thereon of is. Id. in the pound ; and it was held, 
that be could only recover against the surety an instal- 
ment due, after making a deduction of fU. Id. in the 
pound on the amount of such instalment. The very same 
principle was also acted upon by the Court of Common 
Pleas in JBardwelly. Lydall(b). In that case the d^ 
fendants had guaranteed the plaintiffs against debts to be 
contracted by one Z. Mayhew, to the extent of 400/., 
who became indebted to the plaintiffs to the amount of 
625/. ; upon which sum, having compounded with his 
creditors, he had paid them a dividend of &. Id. in the 
pound, leaving a balance of 356/. due to the plaintifis 
out of their whole claim ; and it was held, in an action 

(«) 2 M. & S. 39. (b) 7 Biog. 489. 
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1839. 

£z parte 
Holmes. 



brought against the defendants on their guarantee^ that 
they were entitled to deduct the amount of the dividend 
of 8s. 7d. in the pound upon the 400/. 



Mr. Swann appeared for Messrs. Goodall & Co. 



Mr. Steere, for the assignees. 



Cur. adv. vulL 



6 November 
1839. 



Lord CoTTENHAM, L. C. — In this case Holmes^ for 
the accommodation of the bankrupt, accepted four bills 
of exchange for the amount of 523L IBs. 6c/., which 
were indorsed by the bankrupt and by him deposited 
with the bankers, as a security for any floating balance. 
These being mere accommodation bills. Holmes^ as be- 
tween himself and the bankrupt, was a mere surety for 
the 5^/. 15^. 6d. It appears, that the bankers advanced 
upwards of 7000/. to the bankrupt, and proved the 
whole of such debt against his estate, and received a 
dividend of 2s. in the pound upon the whole of the debt. 
No part of the proof was upon the bills ; but they were 
exhibited as a security. Holmes, afterwards, paid the 
whole of the 5S3/. \5s. 6c/. to the bankers; and, by 
the order of the Court of Review, he has been declared 
-entitled to receive all future dividends upon 523/. l&.6c/., 
part of the debt proved by the bankers ; but the Court 
refused to give to him the dividend of Zs. in the pound 
upon that sum already received, and dismissed the pe- 
tition, with costs, as against the bankers. 

This Order assumes, that Holmes was a surety for the 
bankrupt to the bankers for 523/. 15^. 6c/. due to them, 
and that he paid such sum to them after the creditor had 
proved that sum against the bankrupt's estate; in which 
case, the 52iid section of the 6 Geo. 4. c. 16. declares. 
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that such surety shall be entitled to stand in the place of 
such creditor, €i$ to the dividends^ and all other rights 
under the commission, which such creditor possessed, or 
would be entitled to, in respect of such proof. Why then 
is the dividend of Zs. in the pound upon the sum of 
523/. 1&. 6J. not to be received by Holmes? Is it not 
a dividend, as to which the act declares that the surety 
shall stand in the place of the creditor ? Was not the 
latter but a right under the commission, which the cre- 
ditor possessed in respect of such proof? Upon what 
principle is the surety entitled to the future, and not to 
the past, dividends ? It was contended, that the security, 
not being for any specific part of the debt, but for a 
floating balance, the creditor was entitled to receive all 
the dividends upon the whole debt, and to come upon 
the surety for the difference, or so much as might be 
necessary to pay the creditor in full ; upon the principle, 
that a creditor receiving money would be entitled to ap- 
propriate it to that part of the debt which is not secured. 
But the Order negatives the application of any such 
rule, by giving to the surety all future dividends upon 
the 523/. 1&. 6c/. ; and the principle of appropriation 
can have no application to a case, in which the payment 
is specifically on account of the debt secured ; it being 
clear, that the payment of Zs. in the pound upon the 
whole debt, including the 523/. 15^. 6c/., was a payment 
specifically of 3^. on every pound of the 5^/. 15«. 6d. 
If the creditor, therefore, who has received the whole 
523/. \5s. 6d. from the surety, also retains the 2s, re- 
ceived as dividend upon that sum, he will be paid above 
50/. beyond the amount of the debt secured. That the 
dividend so received cannot be treated as a payment ge- 
nerally on account of the whole debt, but must be con- 
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1839. sidered as a payment of part of each pound of the debt, 

Ex parte ^^ ^^^^ ^'^™ *^® ^^"^ ^^ which it is made, and the law 
Holmes. directing the payment ; and several decisions have held 
that such payments are to be so considered ; particularly 
the case of Bardwell y. Lydall(a)* The earlier cases 
of Paley v. Field (&), and Ex parte Rushworth (c), pro- 
ceeded upon a similar principle, and which is also re- 
cognized in Martin v. BreckneU{d)y and Ex parte 
Brooke {e). If, then, the dividend received upon 
633/. \&8. 6d. is to be attributed to that portion of the 
debt, which was secured by the four bills of Holmes, it 
is immaterial that the bankers had larger or other de- 
mands against the bankrupt ; and if there had been no 
other debt but 52SL 1&. 6d» due to the bankers, the 
right of Holmes (paying that debt) to receive all the 
dividends upon such debt against the estate of the bank- 
rupt would not be questioned. I am therefore of opi- 
nion, that the Order in this case ought to have been as 
it was in JSx parte Brooke, namely, for the creditor to 
repay to the surety the dividend he has received upon 
the sum paid by the surety. That part of the Order 
dismissing the petition, as against the bankers, with 
costs, must also be reversed. 

I am perfectly at a loss to understand the principle, 
upon which the latter portion of the Order proceeded ; 
because, as the Court made the Order adverse to the 
bankers in regard to the future dividends, it is quite 
clear that the petition against them was necessary, al- 
though the other parts of the prayer of the petition were 

rejected. 

Order reversed. 

(a) 7 Bing. 489. (b) 12 Vm. 436. 

(c) 10 Vet. 409. (d) 2 M. & S. 39. 

(e) 2 Rose, 334. 
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1839. 



Ex parte Richard Southall. — In the matter of 

Richard Southall. 

This was the petition of the bankrupt to annul the 
fiat, on various grounds, among which he disputed the 
validity of the petitioning creditor's debt, and the act of 
bankruptcy. 

The fiat issued on the 16th February last, at which 
time the petitioner alleged he was perfectly solvent, 
and would have, after payment of all his debts, a sur- 
plus of 7000Z. The petition stated, that the fiat was 
not issued for a legitimate purpose, but with the sole 
object of forcing the petitioner to dissolve his connection 
as a partner in a joint stock company called " The Bir- 
mingham Patent Horse Shoe, and Iron Tip and Heel 
Company.** The petitioning creditor was an attorney, 
and had sued out the fiat on a bill of costs, which he 
alleged was owing to him by the bankrupt, amounting 
to 1772., but which debt the bankrupt disputed. The 
origin of it was stated to be as follows. The petitioner 
and one William BiUinge were the assignees under a 
fiat against a person of the name of Walker^ and em- 
ployed Mr. Smtfthies, the petitioning creditor under the 
present fiat, as the solicitor. The assets under Walker*8 
bankruptcy were not sufficient to pay the working of the 
fiat. An action of trover was brought by Smythies, on 
behalf of the assignees under that fiat, and against the 
sherifiT and an execution creditor, to recover back a sum 
of money which had been levied on Walker^s goods 
imder a fieri facias ; in which action the debt of the 
petitioning creditor, being insufficient to support the fiat, 
Smythies procured an order to substitute the debt of 
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1839. William Ryder, the public officer of the Commercial 
Ex parte Bank of England. At the trial of the action^ the bank- 
SouTHALL. ruptcy of Walker was disputed ; and Ryder, being called 
to prove the existence of the substituted debt, was ex- 
amined on the voir dire whether he was not a share- 
holder in the bank, and on his answering in the affirma- 
tive, his evidence was rejected, and Smythies not being 
able to prove the existence of such substituted debt by 
other evidence, the petitioner and his co-assignee, who 
were the plaintiffs in that action, were nonsuited ; and 
the petitioner alleged, that they had in consequence been 
compelled to pay out of their own pockets 200/. and 
upwards for the costs of the defendants. The petitioner 
charged Smythies with having upon that occasion been 
guilty of gross negligence, in not having previously to 
the trial ascertained whether Ryder continued to be a 
shareholder of the company ; as every public officer of a 
joint stock banking company is required by the 7 Geo, 4. 
c. 46. to be a member of such company, and Smythies 
had previously to the trial searched at the stamp office 
for the return under the act, showing Ryder to have 
been the public officer of that company. Smythies after- 
wards delivered to the petitioner a bill of costs for 
bringing the said action to the amount of 2491. I6s. 9d,, 
which he claimed of the petitioner and his co-assignee, 
the half of which sum constituted part of the petitioning 
creditor's debt under the present fiat. The petitioner 
alleged, that this bill of costs had never been properly 
taxed, and stated various objections to specific items in 
the bill ; and he contended that, on account of the gross 
negligence of Smythies in the conduct of the above- 
mentioned action, he was not liable to pay the costs in 
respect of such action ; or, at all events, that he was 
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only liable for the costs out of pocket ; and he alleged, 
that if the items objected to were deducted from the 
bill, there would be much less than 100/. due from 
the petitioner to Smythies. It was also stated in the 
affidavits made by the petitioner and BiUingey his co- 
assignee, in support of the petition, — though there was 
no express allegation to that effect in the petition itself, — 
that shortly before the trial of the action, when the pe- 
titioner expressed himself apprehensive of the result of 
the trial, Smythies said, ** I am so certain of winning, 
that I will take the responsibility upon myself; at all 
events, I will charge only costs out of pocket, should 
the result be unfavourable.'^ 
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1839. 



Ex parte 
South ALL. 



Mr. Swanston, and Mr. Chandiess, in support of the 
petition. There is no sufficient debt to support the fiat. 
For the petitioning creditor could not have recovered 
the amount of these costs in an action at law, on account 
of his gross neglect and misconduct in the prosecution 
of the action out of which these costs arise. It is a 
principle of law, that a plaintiff cannot recover in an ac- 
tion for work and labour, where the defendant can show, 
that in consequence of the plaintiff's neglect, the de- 
fendant has reaped no benefit from such work and 
labour. If the objection therefore to the plaintiff's de- 
mand is well founded, all the items in the bill relating 
to the action at law must be expunged. 

Mr. J, Russell, and Mr. BetheU, appeared for the 
petitioning creditor, 

Mr. Bacon for the assignees. 
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1829. Sir George Rose suggested^ that an action at law 



Ex parte ^^ ^^® proper mode to try the question of negligence; 

SODTBALL. 1|||^ 



The Court, by consent of the parties, made the 
following 

Order : that it be referred to Mr. Grtgg^ the De- 
puty Registrar, to tax the bill of costs of the said 
Henry Smythies, and to ascertain and certify 
what is due to him in respect of the said bill ; 
and in making such taxation, the Registrar is to 
take into his consideration, whether there is any, 
and if any, what part of such costs, which the 
said Henry Smythies is not entitled to recover, 
in respect of his imputed negligence. That all 
necessary and proper parties are to be examined 
upon interrogatories or otherwise, and to produce 
upon oath, all books, papers, and writings. Tliat 
the said Henry Smythies is to account for all 
sums of money, if any, received by him on ac- 
count of the said bill of costs. That the Re- 
gistrar is to proceed upon such taxation de die in 
diem, and to be at liberty to state special cir- 
cnmstances, at the request of either party ; And 
that the further consideration of the matters of 
the petition be adjourned, and costs reserved, 
until the Registrar shall have made his certi- 
ficate ; with liberty for either party to apply. 
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Id pursuance of the above order, Mr. Gregg made his 18d9. 
report, whereby he certified, that he had considered the w$tun%MUr 
bill of costs, which he had taxed, and allowed at the ^^- ^' 
sum of 154/. 1 1«. 9d.\ and he also certified, that there was to tbe Registrar 
no part of such bill which Smythies was not entitled to tor's bill of 
recover by his imputed negligence ; and that Smythies ^J^\n^\ill]^ 
had accounted on oath before him for all sums of money of \acb1biir be 
received by him on account of such bill, and that there " ^^?^ *^ »n- 

•^ ' qmre into the 

was then due and owing to him in respect thereof the «»«teiice of aa 

^ *^ alleged agree- 

SUm of 124/. 11«. 9cL ™ent of the so- 

... licitor to charge 

The bankrupt now presented a petition, excepting to only cocu out 
the Registrar's report, after having previously carried in to take such 
before the Registrar certain objections to the same eflfect, his consider- ^ 
which were subsequently turned into exceptions. talnmg'whaHs 

due OD the bill. 
The Regis- 
Mr. Swanstan, and Mr. Chandless, in support of the ^ij^*[°^j 

exceptions. There was an allegation in the original pe- •"» the matter 

* ** ** *^ was referred 

tition, that Smythies agreed to take only costs out of back to him 

for this purpose. 

pocket, if Southall and his co-assignee would consent 
to go on in the action ; and the Registrar, in taxing the 
bill, has not taken this agreement into his consideration. 
Now, the object of the reference was for the Registrar 
to ascertun, whether there was a good petiticming cre- 
ditor's debt; and in doing so, he ought to have taken 
into his consideration any agreement between the parties, 
as to the amount of the charges. In Denn v. Scroape(a), 
where an agreement was entered into by a client with 
hb attorney to pay him at a certain specified rate for 
business to be done, it was held, that tbe charges made 
according to such agreement might be allowed on tax- 
ation, if the Master, on inquiring into them, considered 
them proper. In that case, there was merely a general 

(a) 2 B. & Adol. 581 . 
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1839. order to tax the bill; but it was held, that the Master 
Ex parte ™'glit have reference to the special contract between the 
SooTHALt. parties ; and Lord Tenterden says, " The Master must 
exercise his judgment, as to the propriety of allowing 
the charges, according to the circumstances laid before 
him.** There is no doubt, that an agreement of an 
attorney to charge only a certain sum for business done, 
is binding on the attorney.' For, where in defence to an 
action on an attorney's bill, the defendant set up an 
agreement, by which the plaintiff undertook to conduct 
his suit without charge, in consideration of having his 
conveyancing business, — it was held no answer to such 
an agreement, that the defendant had employed other 
persons to draw his leases ; as the plaintiff should either 
have given notice to the defendant to discontinue the 
agreement, or have resorted to a special action for the 
breach of contract ; Parker v. Harcourt (a). 

Mr. J. Russell, and Mr. Bethell, contrct. The object 
of the reference to the Registrar was, to inquire whether 
any payments were made by the petitioner, in part dis- 
charge of the solicitor's bill. [Sir /. Cross. The ques- 
tion appears to me to come to a very narrow point. Was 
not the officer, under this order of the Court, bound to 
ascertain what was due ?] The duty of the Registrar 
was to ascertain what was due, with reference to the 
amount of the charges in the bill. Part of the order 
is, that the officer should take into his consideration, 
whether there was any, and if any, what part of such 
costs, which Smythies was not entitled to recover, in 
respect of his imputed negligence ; but there is not a 
word in the order about any special contract to take only 

(o) 5 Esp. 249. 
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costs out of pocket. In interpreting the order, there- " 1839. 
fore, any question arising on this alleged specialcon- ex parte 
tract must be taken to have been abandoned. This Soothall. 
appears to have been an order by consent ; the petitioner, 
therefore, if he had not abandoned the question of the 
contract, would have taken care, by his counsel, to have 
had that question inserted in the order, as well as the 
other point. As to stating special circumstances, the 
Registrar could only do so secundum subjectam mate- 
riam; he was not warranted in stating any thing un- 
connected with the existing inquiry. Any thing con- 
nected with the question of negligence, which was the 
subject of the order, might have been stated by the Re- 
gistrar; but not any matter which was not specified in 
the order. 

Mr. Swanston^ in reply, was stopped by the Court. 

Sir John Cross. — In disposing of these exceptions to 
the Registrar's report, we must not forget what was 
the nature of the inquiry directed by the Court. The 
original proceeding before the Court was a petition to 
annul the fiat, on the ground of the insufficiency of the 
petitioning creditor's debt. It is alleged on the face of 
that petition, that the petitioning creditor, who was em- 
ployed as the attorney in the action brought by the pre- 
sent bankrupt and his co-asignee under Walker's bank- 
ruptcy, undertook, in case the plaintiffs would proceed 
with such action, only to charge the amount of costs 
out of pocket. If the fiict was so, — if the solicitor did 
so agree, — and the amount of the costs out of pocket 
would have been under lOOZ., it would have been the 
duty of the Court to annul the fiat. The Court, there- 

VOL. IV. H 
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1839. ^^^^' referred it to the Registrar, not only to tax the bill 
of the solicitor, but to ascertain and certify what was 



SouTHALL. really due to the petitioning creditor, in respect of his 
bill of costs. To exclude from the Registrar's consider- 
ation the question, whether there was such an agreement 
on the part of the solicitor, would be no less than a 
denial of justice ; for that question formed the very gist 
of the inquiry. Then, could the Registrar ascertain 
what was due, without taking into consideration all the 
circumstances of the case, and inquiring into the exist- 
ence of this alleged agreement? It appears to me, 
therefore, that the officer ought to have had regard to 
that question in the course of the inquiry ; and, as he 
has omitted to do so, that he ought to review his tax- 
ation. 

Sir George Rose. — The question is, supposing the 
petitioner could have adduced evidence of a contract on 
the part of the solicitor to charge only costs out of pocket, 
whether the Registrar ought not to have stated that as a 
special circumstance. It is alleged in the present petition 
before the Court, that the Registrar was called upon to 
state special circumstances, and that he refused to do so. 
Now, ought he not to have complied with the requisition 
of the petitioner in this respect, in obedience to the 
order of the Court ? I admit, that sufficient was alleged 
in the original petition, to have justified the Court in 
giving special directions as to an inquiry into the exist- 
ence of this agreement. But the inquiry might un- 
questionably have been gone into, under the direction in 
the order to state special circumstances; and I think 
the Registrar was wrong in not giving the parties the 
benefit of stating special circumstances, when required 
to do so. The question really comes to this, — ^whether 
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the solicitor could have recovered the amount of this bill 1839. 
of costs in an action at law ; for if he could not have « 

' KiZ part6 

recovered to the extent of 100/. in an action^ and this Southall. 
contract was a good defence to such action^ he could not 
take out a fiat It must consequently be referred back 
to Mr. Gregg^ to inquire and report whether there is 
any such agreement. 

Mr. Btzcon appeared for the assignees. 

The Order was, that it be referred back to Mr. 
Gregg to review his certificate as to the taxation 
of the costs of the action at law ; and that in 
ascertaining what was due from the petitioner, as 
directed by the former order, the Registrar was 
to have regard to the agreement, if any, in re- 
spect of which the said Henry Smythies was only 
to charge the costs out of pocket: that the 
further consideration of the matters of the pe- 
tition, and the costs of the present application, 
should be reserved until after the Registrar 
should have made his further certificate; with 
liberty for either party to apply. 



Ex parte Henry Smythies. — In the matter of 

Richard Southall. ?^*!?^'f*!!L' 

July 9 and 16 
rw\ . 1840. 

1 HIS was a petition for the rehearing of the petition, jy^^ q^^^ ^ 
on which the last-mentioned order was made in the pre- thrJctttion^OT 
ceding case. After stating the facts therein detailed, the J^*°*\^t^e 
petition prayed also that the second order might be J^^««ntioned 
rescinded. 
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1840. It appeared, that in obedience to the last-menlioned 

Ex parte ^^^^^^y the Registrar had since made his report, dated the 
31st of April 1840, whereby he certified that he had re- 
viewed his former certificate as to the taxation of the 
costs of the action at law, and that in ascertaining what 
was due from the bankrupt to Smythies he had regard 
to the alleged agreement, in respect of which Smythies 
was only to charge the costs out of pocket, and that 
haying regard to such agreement, there was then due 
and owing to Smythies in respect of such bill of costs 
the sum of 77L I6s. 6d. 

Mr. J. Hussell, in support of the petition. The Court 
had no jurisdiction to make the second order. The first 
order upon the hearing of the original petition appears, 
on the face of it, to have been made by consent ; and 
when an order is made by consent, nothing afterwards 
can be added to, or taken from, it. The Court therefore 
had no right to engraft on the second order a direction 
to the Registrar, in his taxation of costs, to have regard 
to the alleged agreement on the part of the petitioner to 
charge only costs out of pocket. In the original petition, 
although the bankrupt alleges that Mr. Smythies was 
only to charge costs out of pocket, he does not allege 
any agreement of that nature, nor any consideration for 
such agreement. 

Mr. Swanston, and Mr. Chandless, contrd. The pre- 
sent petitioner has in some measure acquiesced in the 
order he now seeks to set aside ; for he attended by his 
counsel several times before the Registrar, and opposed 
the execution of the order, instead of coming to this 
Court with a petition to rescind it. But we contend, 
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that in the execution of the common order for the tax- 1840. 
ation of an attorney's bill, it is perfectly competent for j.^ ^^ 
the taxing officer to inquire, whether there was any SMYXHiBt. 
agreement on the part of the attorney to take only costs 
out of pocket. The original order was not strictly a 
consent order ; for Mr. Smythies was liable to an action 
for damages for his imputed negligence, and it was to 
prevent the adoption of any such proceedings that he 
consented to the order for taxation of his bill in the 
terms in which that order was pronounced. On the 
result of the taxation of the solicitor's bill, in this case, 
depends not only the validity of the petitioning creditor's 
debt, but also the validity of the act of bankruptcy; for 
if 100/. is not found to be due from the bankrupt, there 
would be no act of bankruptcy in not giving security for 
the debt under the act for the Abolition for Imprison- 
ment for Debt; and it is by virtue of a proceeding under 
that statute, that the act of bankruptcy in this case is 
attempted to be established. The justice of the case is 
entirely with the bankrupt. 

Mr. J. Russell, in reply. On the reference to the 
Registrar to tax this bill, he had no power to take into 
his consideration any alleged agreement of the solicitor 
to take only the costs out of pocket. This was expressly 
determined in the case oi Evans v. Taylor {a), where the 
Court of King's Bench held that the Master, in taxing 
an attorney's bill, had improperly inquired whether there 
was any agreement to do the business for costs out of 
pocket [Sir George Rose. There is a difference per- 
haps between a common order for taxation, and a special 
order, like the one in question in this case. And as to 

(a) 2 Dowl. 349. 
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1840. the argument founded on its being an order by consent. 
Ex parte *^® Court would have made the order, without any con- 
Smythzbs. ggjj^.^ ji; ^j^g j^ matter more convenient to be inquired 
into by the Registrar, than to have been the subject of an 
action at law.] It is a matter of no moment to me, whe- 
ther my consent was necessary, or not, for the validity of 
this order. The Court ought never to have referred it 
to the Registrar to try a question of negligence, by affi- 
davit. [Sir John Cross. What do you say to the 
argument of the other side, that the question as to the 
inquiry into the alleged agreement was necessarily in- 
volved in the execution of the first order, and that the 
Court intended to include a direction to the eflfect in the 
first order ?] I come here complaining of the second 
order, and praying that it may be rescinded ; I care not 
what the Court intended by the first order. That order, 
being an order hy consent^ is the order of the parties, and 
cannot afterwards be modified by the Court, without the 
like consent of both parties to the order. I have resisted 
the inquiry at every step before the Registrar, and have 
established a case of subornation of perjury against the 
party on whose afiidavit the second report of the Regis- 
trar is founded. 

Sir John Cross. — There are some circumstances in 
this case, that involve the construction of the first order 
in some degree of uncertainty, and serve to justify the 
present application. I do not find, that the original pe- 
tition alleges any where the existence of an agreement 
on the part of Mr. Smythies to do the business for costs 
only out of pocket, and the prayer merely asks that the 
question of negligence may be taken into consideration. 
But I find it alleged in one of the affidavits, that the so- 



Smythies. 
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licitor called on his client, and tried to persuade him to 1^^^* 
bring an action, saying, " I will lay my life that the ac- e^ parte 
tion will succeed; and if you will consent to bring it, I 
will only charge costs out of pocket, if the result should 
prove unfavourable." Now, as the first order expressly 
&ects the Registrar to ascertain what is due to the soli- 
citor in respect of his bill of costs, it seems to roe, that 
the first order did virtually involve an inquiry by the Re- 
gistrar into the existence of the alleged agreement ; for 
he could not correctly ascertain what was due to the 
solicitor, without taking that fact into his consideration. 
The Registrar, however, forbore to put this construction 
upon the first order ; and the Court then by its second 
order directed the registrar, in ascertaining what was due 
firom the petitioner (as directed by the first order), to have 
regard to the agreement, if any, in respect of which the 
solicitor was only to charge costs out of pocket ; and the 
Registrar has made his second report, in obedience to the 
last-mentioned order. In that state the matter at present 
stands. A petition is now presented by the solicitor to 
rescind the second order. It is competent for the Court, 
no doubt, to begin de novo, and make a final order on a 
rehearing of the original petition. I own I could wish the 
practice of the Court to be, that every material fact should 
be alleged by a party in his petition, as well as stated on 
affidavit* The fact, however, of the alleged agreement 
is positively sworn to in one of the aflidavits. I appre- 
hend it would have been competent to the Court itself 
to inquire into the existence and validity of any such 
agreement, and I should have been better satisfied if the 
Court itself had entered into the investigation, and not 
delegated its inquisitorial powers to one of its ofiicers. 
It is likely, if the only evidence was, that the attorney 



104 CASES IN BANKRUPTCY. 

1840. did not^ until the very day before the trial of the ac- 
Ex Dtrto ^^^' make use of the expression^ " I will only charge 
Smttbim. ^jQgjg Qut of pocket/' the Court might not have considered 
that as a binding agreement; for, before that period of 
time, the greater portion of the costs must have been 
already incurred. I am not quite satisfied with the pre- 
vious proceedings in this matter, but do not think, alto- 
gether, that there is sufficient ground for a rehearing of 
the original petition. 

Sir George Rose. — I have already intimated my 
opinion, that the consent of the solicitor, who is the pe- 
titioning creditor under this fiat, was perfectly unneces- 
sary, to enable the Court to make the order it did on 
the hearing of the original petition. On a petition to 
supersede, on the ground of a bad petitioning creditor's 
debt, this Court, of necessity, on a question of debt or no 
debt, takes into its consideration every material cir- 
cumstance involved in that question. Where I find it 
alleged, that a solicitor, who sues out a fiat on his bill of 
costs, agreed to charge only costs out of pocket, can it 
be said that it is not a most material part of the ques- 
tion, to inquire into the fact of any such agreement? 
What the Court had power to do itself on this occasion, 
it delegated to its own officer, before whom a matter of ac- 
count might be more conveniently gone into. It is quite 
enough that such an agreement was set up by the bank- 
rupt, in deduction of the amount of a solicitor's bill of 
costs, to render such an inquiry necessary. The order 
pronounced by this Court, on the hearing of the original 
petition, expressly directed the Registrar to state special 
circumstances ; and whether there was an agreement, or 
not, on the part of the solicitor, to charge only costs out 
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of pocket, was a special and material circumstance in 1840. 
the case. When the Registrar, therefore, made his ^""^ 

° Ex parte 

report^ without stating that as a circumstance, it was Shythies. 
competent to the Court to send the matter back to the 
Registrar to review his certificate, and to give him more 
particular directions as to having regard to the alleged 
agreement. This was no enlargement of the original 
order ; it was only directing the Registrar to work out 
more explicitly the requisitions of the first order, by 
taking into his consideration one of the special circum- 
stances, which he had omitted to notice in his report of 
what he had done in obedience to that order. My pre- 
sent impression is, that the second order was right, and 
that there are no grounds for a rehearing. 

Mr. Russell intimated an intention of appealing to the 
Lord Chancellor. 

Mr. Swanston then applied to the Court to re-answer 
a petition which had been presented by the bankrupt, 
to confirm the report of the Registrar under the second 
order ; which the Court directed accordingly. 



Mr. Swanston^ and Mr. Chandless now applied, on July 21. 
petition, to have the Registrar's report confirmed, and 
that the rest of the petition, — ^which was to annul the fiat, 
on the ground of such report, — might stand over to a 
future day. They contended that they were entitled to 
an order, as the petitioning creditor did not appear. 

Sir John Cross. — How can you ask for an order to 
confirm the Registrar's report, when the validity of the 
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1840. 



Ex parte 
Smythiu. 



order, on which that report is founded, is a question now 
pending before the Lord Chancellor? 

Mr. /. Russell said, that he did not appear for the 
petitioning creditor, as he had no notice of this appli- 
cation. 

Note: It was finally arranged between the counsel 
for both parties, with the sanction of the Court, that all 
the petitions in the matter should be set down for hearing 
on a future day. 



July 23 & 24. 

A party cannot 
at tne same time 
apply to confirm, 
and except to, 
the Registrar's 
report ; he must 
make his elec- 
Uon, whether 
he applies to 
confirm, or 
except. 



The matter was now again brought before the Court 
on two petitions, one being the petition of the bank- 
rupt to confirm the Registrar's report on the second 
order : the other being the petition of Smythies, the pe- 
titioning creditor, excepting to such report. It was also 
added in the prayer of the petition to confirm the report, 
that if Smythies should except to such report, and the 
Court should allow such exception, then that the peti- 
tioner might be allowed to except, or that this petition 
might be deemed and taken as exceptions to the said 
last^mentioned report, in respect of certain objections of 
the petitioner to such report, which he had carried in 
before the Registrar, 



Mr. Swanston and Mr. Chandless, in support of the 
first petition. If this report is confirmed, we are con- 
tent. But if the other side are successfid in their ex- 
ceptions to it, we wish to fall back on our exceptions to 
the first report. 
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Sir Geobge Rose. — You must decide, whether you 1840. 

now apply to confirm, or except to, the report. You -^"^ 

camiot do both. Smythim. 



Mr. Swanston then waived the exceptions, and said, 
they would go upon the petition to confirm the second 
report. 



Mr. J. Russell then proceeded to open the petition 
excepting to the report. The exceptions were as fol« 
low: — 

1st. Because the Registrar, in making the inquiry 
whether there was any agreement, in respect of which the 
said Henry Smythies was only to charge costs out of 
pocket, read the affidavits of Thomas Sauihall and John 
Wigley, filed in support of the said alleged agreement ; 
whereas he ought not to have received the said affi- 
davits, or any affidavits, or any alleged evidence, in sup- 
port of the said alleged agreement ; inasmuch as there 
was not before him any state of facts, or charge, stating 
the particulars of the said alleged agreement, or when it 
was entered into, or putting the said agreement in issue 
with proper precision and certainty of averment. 

2d, Because, in making the said inquiry, the said 
Francis Gregg read the affidavits of ThomM SouthaU 
and John Wigley^ which he ought not to have done ; 
inasmuch as the said Henry Smythies^ by his solicitor, 
always insisted before the said Francis Gregg^ both by 
parol and by written protest, that the question was one 
which ought not to be tried, and that he never had con- 
sented, and would not consent, and did not consent, to 
its being tried on affidavit, or in any way except by the 
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1840. evidence of witnesses competent in point of law^ and 
J, given in such a way as would subject them to cross 

SJC77HIE8. examination, and enable him to ascertain by the exami- 
nation of the individuals themselves, whether they were 
competent witnesses. 

3d. Because, even if the said Francis Gregg was right 
in trying the said question on affidavit, he ought not to 
have received the affidavits of the said Thomas Southall 
and John Wigleg in support of the existence of the said 
alleged agreement; because the same were not filed 
until the 17th December 1839, after the solicitor of the 
said Richard Southall had repeatedly stated that he had 
no more evidence to offer, and the case was before the 
said Frauds Gregg for his judgment, and he was about 
to prepare the draft of his report ; and also because the 
said Thonuis Southall was the son, and had been in the 
service, of the said bankrupt at the time of his bank- 
ruptcy ; and the said John Wigley was the servant of the 
said bankrupt at the time of his bankruptcy, and still is 
in his service, and there was reason to believe that they 
were creditors of the said Richard Southall at the date 
of the fiat, and interested parties ; and also because the 
said affidavits were made, with a view to prove only al- 
leged admissions made by the said Henry Smythies, 
which were no where stated or charged, or in any way 
put in issue. 

4th. Because the said Francis Gregg hath reviewed 
his certificate as to other matters, besides the costs of 
the said action at law, to wit, the costs of opposing a 
motion made in this Honourable Court in the matter of 
Richard Walker, a bankrupt, to rescind an order, which 
had been obtained on the petition of the said Richard 
Southall and his co-assignee, for the substitution of an- 
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other petitioning creditor under the fiat against the said 1840. 
Richard Walker. ^T^ 

Ex parte 

5th. Because, in reviewing the taxation of the costs Smytbies. 
of opposing such motion, the said Francis Gregg had 
regard to the taxation of the bill of costs carried in by 
the respondents under the order made on that motion, 
and which costs were then taxed, as between party and 
party^ at the sum of 9/. 14^. 8^. ; and the said Francis 
Gregg hath taxed off in one sum all the costs of opposing 
such motion, and hath allowed to the said Henry Smythies 
only the said sum of 9/. 14«. 8^. ; and the said Francis 
Gr^fff in so reviewing his taxation of the costs of op- 
posing such motion, hath not allowed to the said Henry 
Smythies even his costs out of pocket, and hath not al- 
lowed to the said Henry Smythies, as part of such costs 
out of pocket, the charges of the London agents of the said 
Henry Smythies ; whereas the said Francis Gregg, even 
if he were right in finding the existence of such alleged 
agreement, and in considering the costs of opposing 
such motion to be a part of the costs of the action at 
law, ought to have allowed to the said Henry Smythies 
all costs out of pocket, and as part of these, the charges 
of the London agents of the said Henry Smythies in 
opposing such motion. 

6th. Because the said Francis Gregg hath not allowed 
to the said Henry Smythies the costs out of pocket, paid 
by the said Henry Smythies for himself and a witness, 
in going to, staying at, and returning from Warwick to 
try the sidd action at law. 

7th. Because, in ascertaining what is due from the 
said Richard Southall to the said Henry Smythies, the 
said Francis Gregg has had regard to the alleged agree- . 
meut^ in respect of which it is alleged that the said Henry 
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1840. Smythies was only to charge the costs out of pocket; 

Ex parte whereas the said Henry Smythies never entered into the 

Smythiss. g^jj alleged agreement, and regard ought not to have 

been had to such alleged agreement, in ascertaining what 

was due from the said Richard Scuthall to the said 

Henry Smythies. 

8th. Because the said Francis Gregg , by his said re* 
port, has found that there is now due and owing to the 
said Henry Smythies^ in respect of his said bill of costs, 
die sum of 77Z. 16». 6d* ; whereas he ought to have 
found that there was due and owing to the said Henry 
Smythies, at least, the sum of 1S4Z. lis. 9d. 

Od a reference Mr. J, RusseUy as to the first exception. By the first 
hUnotiDcam-' ordcT which the Cvurt made in this matter, no notice 
to bri^gtnf ^ whatever was taken of the agreement now set up ; in 
formal state of p^of of which the Registrar received the affidavit of 
not iquired by Richard Southall and John WigUy. If the Lord Chan- 

the Registrar. ^ ^ 

cellor makes a reference of any matter to a Master, it is 
indisputable that the party should bring in a formal state 
of facts, without which the Master cannot proceed in 
the inquiry. As this was not done in the present in- 
stance, it was wholly out of the power of Mr. Smythies 
to meet the case set up by the bankrupt before the Re- 
gistrar. [Sir J. Crass. There are the affidavits stating 
the particulars of the agreement.] The affidavits can 
only be read in the Master's office after the party has 
brought in a state of facts ; Willan v. Willam{(i). 

Mr. Swanston, and Mr. Chandless, contrcL. Every one 
who knows any thing of the proceedings in the Master's 
office must be aware, that a state of facts is only requi« 

(a) 19 Ves. 690. 
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site, when the Mater asks for it himself; and this. he 1840. 
only does, where there is great intricacy and complica- ^-^^^^^ 

£x pttrto 

tion of facts. In that case, the Master requires a state of Smythibs. 
facts, for his own satisfiu^tion. But it is not imperative 
on the Master to call for it ; no one ever heard of excep- 
tions to a Master's report, because he had not thought 
it necessary to call for a state of facts. No authority 
can be cited for such a position. The mere allegation 
of the agreement, in the present case, was quite sufficient 
for the information of the Registrar ; he did not require 
any additional statement on a proceeding for the taxation 
of costs. Any state of facts would only be an extract 
from the affidavits, which contained all the information 
he could want* It never was the practice in bankruptcy, 
in references before the Master, to earry in any state of 
facts, — a proceeding which would cause double expense, 
and at the same time be wholly unnecessary. 

Mr. •/. RusseUy in reply. The Registrar, in his re- 
port, does not specify any actual agreement on the part 
of Smythies to take only costs out of pocket. He merely 
states, that he had regard to the alleged agreement, with- 
out finding the fact, whether there was an agreement or 
not This is not merely a defect in form, but a defect 
in the substance of the report. 

Sir John Cross. — Before the Court decides on the 
validity of this exception, it will be necessary that we 
should direct our attention to the position in which the 
case at present stands. Although the original petition 
presented by the bankrupt contained no express allega- 
tion that Smythies agreed to charge only costs out of 
pocket; yet the affidavit in support of that petition 
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1840. alleged the fact. The existence of such agreement. 
Ex parte therefore, was not an afterthought on the part of the 
Smythies. bankrupt. In the first report made by the Registrar, he 
certified that a particular sum was due from the bank- 
rupt to Smythies ; but the report took no notice what- 
ever of the alleged agreement. The Court, therefore, 
ordered that it should be referred back to the Registrar 
to review his report, and that in ascertaining what was 
due from the bankrupt, as directed by the former order, 
the Registrar was to have regard to the agreement, if 
any, in respect of which Smythies was only to charge 
the costs out of pocket. This direction cannot be con- 
sidered any addition to the former order ; it was merely 
for the purpose of informing the officer, that he had not 
fulfilled the intention of the Court in the execution of 
the first order. In his second report, the Registrar 
states that he had reviewed his former certificate as to 
the taxation of the costs, and that in ascertaining what 
was due from the bankrupt to SmythieSy he had had 
regard to the alleged agreement. What agreement? 
Why the agreement alleged in the petition. If the Re- 
gistrar had not found that such an agreement existed, he 
could not have had regard to it, in ascertaining what was 
due from the bankrupt to Smythies. It is certainly new 
to me, that this Court is bound to send a formal issue to 
its officer, when it directs him to make an inquiry. For 
these reasons, I am of opinion, that the first exception 
must be over-ruled. 

Sir George Rose concurred. 

On a reference Mr. J. Russelly in support of the second exception. 
the affid^its^'' The Registrar received the affidavits of the bankrupt 
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and of WtgUtfy in proof of the existence of the alleged 1840. 
agreement; which he ought not to have done. And j.^ ^^ 
whether the affidavits were receivable, or not, it becomes Smythibs. 
a question for the Court to consider, whether the discre- of thcTpetu^a 
tion of the Registrar has not been unwisely exercised in ^y him in evi. 
acting upon them. Mr. Smythies has pledged his oath, fg^n^ioundto 
that no such agreement as that alleged had ever been ^jJ^^'g^jJi* 
entered into by him, and that improper means had been ^'^* 
used by the bankrupt to procure affidavits in support of 
such alleged agreement. The Registrar ought not to 
have tried such a question on affidavit; but ought to have 
examined witnesses viva voce^ so that they might have 
been subjected to cross-examination. 

Sir George Rose. — In Ex parte Jackson (a), where 
a petition had been referred to the Master, and his re- 
port had been excepted to, on the ground that he had 
admitted in evidence the affidavits which had been filed 
in support of the petition, — and it was contended that in 
the reference of a matter in bankruptcy, the Master was 
bound by the same rules of practice as on a reference in 
a cause ; Lord Eldon said, that he doubted the analogy 
which had been contended for between proceedings in 
bankruptcy, and the proceedings in a suit; and he de- 
cided that affidavits, which might have been read at the 
hearing of the petition in Court, might be read in evi- 
dence by the Master. I will take upon myself to say, that 
such has ever been the practice in bankruptcy. If im- 
proper affidavits have been used in the present case before 
the Registrar, that might have formed a good ground of 
exception to the report. But there is here no objection 
on that ground. In my opinion, the course taken by 

(a) 1 Rose, 45. 
VOL. IV. I 
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1840. the Registrar is quite regular; and the second exception 
y^^^^ therefore falls to the ground. 

Ex parte 
Smythies. 

Sir John Cross concurred. 

Mr. J, RtLSselly in support of the third exception. 
The Registrar ought not to have received the affidavits 
of Thomas Southall and John Wigley^ after the bank- 
rupt's solicitor had stated that he had no more evidence 
to ofier^ and the Registrar was about to prepare the 
draft of his report. There were objections^ also, which 
more especially applied to the admissibility of these two 
witnesses ; for one was the son^ and the other the servant, 
of the bankrupt ; and they were both in his service at 
the time of his bankruptcy. Moreover, there was reason 
to believe that they were creditors of the bankrupt. The 
affidavits also only go to prove alleged admissions made 
by Smythiesy which were nowhere stated or charged in 
the petition. In the Court of Chancery you cannot put 
in evidence before the Master admissions of parties, 
which were never put in issue in the pleadings in the 
cause. 

The Court overruled the third exception. 

On a reference Mr. Russell, in support of the fourth exception. The 
to ux the costs Registrar has exceeded the authority given him by the 
brought by°s- Court; inasmuch as he has reviewed his certificate, not 
u^SS'costeoy ^^y ^^ ^^ *^® ^^^^^ ^^ ^^^ action at law, but also as to 
to thw^Coiut'* ^^^ ^^^^ ^^ opposing a motion made in this Court in 
substitute*' ^ *^^ matter of Walker's bankruptcy, to rescind an order 
other petitioning obtained on the part of Richard Southall and his co- 

creditoi's debt, ^ . ^ 

for the purpose assignee, for the substitution of another petitioning ere- 
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ditor under the fiat against Walker. The Registrar has 1840. 
made his report on an affidavit, which was a^^reed to be ^T^^ 

i * ' o Ex parte 

taken off the file. [Sir J. Cross. If that is so, it de- Smtthim. 
serves our serious consideration. But the Court has ®^ fnablmg the 

assigaees to 

already said, that the proceedings under both the first J^pver in such 
and second order constituted all one continuous inquiry.] 
I object to the Registrar acting on the affidavits on 
which he made his first report, as they are not referred 
to in the second report. [Sir John Cross. Your argu- 
ment applies merely to the taxation of the bill of costs. 
But the Registrar had a larger duty to perform, namely, 
to ascertain what was due to the petitioning creditor. 
The affidavit of Wigley is material to that branch of the 
inquiry; for he swears, that when Southall shortly be- 
fore the trial of the action expressed his fears of success, 
Smythies said, ^^ I told you before I commenced the 
action, that I would only charge costs out of pocket, if 
the result was not successful.''] The Registrar has dealt 
with the costs of a former petition to this Court, which 
he was not warranted in doing by the terms of the order. 
That is strictly confined to the taxation of the costs of 
the action at law. [Sir George Rose. If the order was 
confined wholly to the taxation of the costs of the action, 
the exception would be good ; but the order extends to 
ascertaining what was due.] 



Mr. Swanston, and Mr. Chandless, contra. The costs 
of opposing the motion in this Court in Walker's bank- 
ruptcy, to rescind an order made for the substitution of 
another petitioning creditor's debt, were incidental to 
the action ; for the object of obtaining the order of sub- 
stitution was for the purpose of establishing a good pe- 
titioning creditor's debt, to enable the plaintiffs to suc- 

i2 
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1840. ceed in the action. The order to tax the costs of the 
Ex parte SLCtion at law means not only the costs of the action^ but 
Smythies, ^Yie costs that were occasioned by the action. The 
defendant in that action opposed the substitution of ano- 
ther petitioning creditor's debt^ which was essential to 
the plaintiff's right of recovery in the action. 

Sir John Cross.— On reference to the Registrar's 
minute book, it appears that the application to the Court, 
to substitute another petitioning creditor's debt in Wal- 
ker's bankruptcy, was for the express purpose of using 
the order in the action then pending, to which the costs 
now ordered to be taxed relate. The costs of the pro- 
ceeding in this Court must therefore be considered as 
but incidental to those of the action. The Registrar 
has reviewed his former report as to the taxation of the 
costs of the action, and in doing so has not only had 
regard to the alleged agreement, but has taken into his 
consideration the costs of the proceedings in this Court, 
which affected the right to recover in the action. And 
there is no reason to say that the Registrar has done 
wrong. 

Sir George Rose concurred. 

Mr. Russell in support of the fifth exception. The 
Registrar has allowed only 9Z. 14^. 8d. for the costs of 
opposing the motion to rescind the order for the substi- 
tution of the debt. We say, that our costs out of pocket 
exceed that sum ; for the Registrar has not allowed the 
charges of the London agents of Mr. Smythies. 

Mr. Swanston. The original charge for opposing the 
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motion for rescinding the order of substitution was SSLy 
and they were taxed at 9/. I4s. 8d. We say, that the 
Registrar, in allowing this sum, has allowed more than 
the costs out of pocket, even including the payments to 
the agent. 



1840. 



Ex parte 

SUYTUIES. 



The CouET overruled this exception. 



Mr. Russell in support of the sixth exception. The 
Registrar has not allowed the expenses incurred by Mr. 
SmythieSj or the expenses paid by him to a witness, in a 
journey to Warwick assizes, for the purpose of attending 
the trial of the action at law. For these expenses the 
Registrar has not allowed more than 2L 5s. 

Sir G. Rose. — The sixth exception alleges, merely 
in general terms, that the Registrar has not allowed 
Smythies the costs out of pocket paid by him for himself 
and a witness, in going to and returning from Warwick. 
It does not state what sum the Registrar actually did 
allow for these costs. It ought to have stated, that the 
Registrar had only allowed 2L 5s. This exception must 
therefore be overruled. 



An exception to 
the Regutiw'i 
certificate on an 
Older for taxa- 
tion of cofta, on 
the gionnd that 
he has not made 
a sufficient al- 
lowance in re- 
spect of certain 
items, nrast 
state how mvch 
he actuaUyhas 
aUowad. 



Mr. RusseUf in support of the seventh exception. The 
Registrar ought not to have paid any regard to the al- 
leged agreement; or, at any rate, he should have stated 
what the agreement was. He only says, that he has 
had regard to the alleged agreement, but he does not 
actually find any agreement. 

Sir John Cross. — The order refers to the agreement, 
and the Registrar was to have regard to the agreement, if 



Where the Re- 
gistrar certifies, 
" that he had 
renrd to the 
alleged agree- 
ment;" which 
agreement 
had been previ- 
ously referred to 
in thejpetition 
and affidavits, 
this is a suffi- 
cient finding of 
the existence of 
such agreement. 
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1840. any. The Registrar also says in his report, that in ascer- 
Ex parte taining what was due from the bankrupt he had regard 
SMYTHiia. ^Q j]jg alleged agreement. He could have no regard to 
an agreement, which did not exist 

Sir George Rose. — The alleged agreement is the 
agreement alleged in tlie petition. The seventh excep- 
tion must therefore be overruled. 

The folicUor to ^^» Swanston, and Mr. Chandless, on the eighth ex- 

tlie petitioning 




itar haa an ception being Stated, took an objection to the validity 



onjMww inllua ^^ *^® petitioning creditor's debt, on the ground of its 
handa belonging (Jeficiency in amount. The eighth excebtiori admits that 

to.the assigneea, "^ , & r 

forUieanountof 124/. H^. Qd. is the amount of the debt But we are 
the ^tiooiog 

creditor's biU prepared to show, that the solicitor had, under Walker*s 

of costs ; and * ^ . 

aithoaghthe bankruptcy, received 32L belonging to the assignees, 

^Sl?"' ^^'^ ^' "PP^''^' unauthorised by them, to the payment 
amount of such of the bill of costs of the plaintiff's creditors uiider that 
lion at law by ' ^^^ Up to the choice of assignees. Now, the amount of 
yetthfs^ouit ^^^^ costs was due from the petitioning creditor to thfe 

fiat sued "ouTb* ^^^^^^^^^^ ^^^ ^^^ ^^^™ ^^^ assignees, upon whom the 
the solicitor solicitor had no legal demand, whatever dernaha in equity 

against one of ® . , 

the assignees, on he misht have asainst them. The solicitor could not 

the ground that ... 

the sum so re- have maintained an action at law against the assignees 

tainedbytheso- . • 

licitor ought to for the amount of the petitioning creditor's bill of costs, 
from the debt on although he might probably have come to this Court to 
was taken out. ^^^® *^ paid. In Ex parte Senson (a), although it was 

held by two of the judges of this Court, that the solicitor 
to the petitioning creditor might petition for an order on 
the assignees to pay him the amount of the petitioning 
creditor's bill of costs ; yet even in that case the chief 
judge admits J that if the solicitor were to bring a£i aiction 

(a) 2 M. & A. 582. 
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against the assignees for the amount of the petitioning ]g4.o. 
creditor's bill of costs, it would be a good defence that ^'^^^^^ 

' ® Ex parte 

there was no contract by the assignees to pay the soli- Smythies. 

citor^ and that the money in their hands was payable to 

the petitioning creditor. And Sir J. Cross, in that case^ 

expressed a very strong opinion^ that the solicitor could 

not even petition for an order on the assignees; and that 

he had no lien for the amount of the costs on any money 

in his hands belonging to the assignees. At any rate^ 

the amount of the petitioning creditor's bill of costs is an 

equitable^ and not a legal, demand of the solicitor against 

the assignees, and would therefore form no part of a 

debt, on which a fiat in bankruptcy could issue ; for this 

must be strictly a legal, and not an equitable, debt. If the 

assignees had brought an action against the solicitor for 

recovery of the 321., he could not have set off the amount 

of the petitioning creditor's bill of costs. The amount 

of the claim of Mr* Smythies against the petitioning 

creditor in Walker*s bankruptcy, can form no part of 

a petitioning creditor's debt to siqpport a fiat against 

Walker's assignee. 

Mr. Russell, contrd. It is not open to the bankrupt 
4o take this exception to the report, in the present stage 
of the proceedings. By the finding of the report, the 
solicitor is allowed to retain the 82L, and this finding 
has never been excepted to by the bankrupt. In the 
next place, we are not to consider the solicitor's claim 
.for these costs to be governed by the same principle, as 
.if he was suing for them in a Court of Law. We are 
here in a Court of Equity, on the bankrupt's petition to 
supersede, for the alleged defect pf the petitioning cre- 
ditor's d^bt. Now, the Court will never supersede a fiat, 



Smytbiis. 
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1840. on the ground that the petitioning creditor must account 
£z parte ^ ^^^ bankrupt for a sum of money which the petitioning 
creditor had an equitable right to retain in satisfaction of 
a debt due to himself, and which the bankrupt was in 
equity and conscience bound to pay. If a solicitor has 
money in his hands^ which he has an equitable right to 
retain^ no Court could, on a question of taxation of costs, 
compel him to account for the sum which he had so re- 
tained. They cannot question in this Court the right of 
Mr. Smythies to retain the 33Z. In Phillips y.Dicas (a), 
where the same attorney employed by the petitioning 
creditor had been continued by the assignees, it was held, 
that he was justified in applying a sum received from the 
assignees in payment of the bill of costs of the petition- 
ing creditor. Lord JEllenborough in that case observes, 
" the law says, that the first money received by the as- 
signees out of the bankrupt's efiects shall be appropriated 
by them, in exoneration of the costs and charges incurred 
by the petitioning creditor in prosecuting the commission ; 
therefore, when the defendant received the lOOZ. firom the 
assignees, as their agent and attorney, on account of his 
bill delivered to them, which included all the items of 
expenses incurred by the petitioning creditor, he was 
bound to appropriate it in the same way in which they 
were bound to do." But we do not admit, that the peti- 
tioning creditor's debt in this case is only 1247. ; we say, 
that it amounts to 1701. and upwards. 

Mr. Swanston, in reply. The case of Phillips v. Dicas 
does not bear upon this question. The point there de- 
cided was, that an attorney, who had included the peti- 
tioning creditor's bill of costs in his bill on the assignees, 
and had received from them a certain sum on account of 

(a) 15 East, 248. 



Smythies. 
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the bill generally^ was bound to appropriate that sum^ in 1840. 
the first place^ towards the payment of the costs of the ^^ ^^ 
petitioning creditor. That case involved merely a ques- 
tioD, as to the appropriation of payments, and the right 
of set-off by the attorney against a debt due from him 
to the petitioning creditor. The petitioning creditor is 
bound by the finding of the registrar in his first certi- 
ficate, in which he finds there was only due to the peti- 
tioning creditor the sum of 124Z. lis. 9d. 

Sir John Cross. — This case does not stand on the dry 
naked &ct, that the petitioning creditor's debt would be 
only 124Z. 1 Is. 9d. He might possibly recover more in 
an action at law, which his counsel says it is his intention 
to bring against the bankrupt ; or he may perhaps have 
other demands against the bankrupt, independently of 
the amount of the bill of costs. As at present advised, 
I think the objection to the petitioning creditor's debt, on 
account of the retention by Smythies of the 32/. in Wal- 
ker^s bankrupcy, is not well founded* With respect to 
the alleged agreement, it has appeared to me all along, 
that it would have been more satisfactory, if witnesses 
had been examined here viva voce, instead of the Court 
deriving all its information of the facts from afiidavits. 
Having a regard, however, to all the circumstances of 
the case, I am prepared to give my judgment on the facts, 
as they at present stand before the Court. But, as Mr. 
Smythies has pledged himself to bring an action against 
the bankrupt for the amount of his bill of costs, which 
action this Court could not prevent his bringing, even if 
we were now to annul the fiat, — I am disposed to ac- 
quiesce in the suggestion of my learned colleague, who 
thinks the Court had better suspend its judgment, until 
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1840. the result of tbe action is known^ If Mr. Smythies does 
^^^ not recover in the action, then the bankrupt may apply 
Smythhs. again to the Court, on his original petition to supersede. 

Sir Gborqe Rose.-*- With respect to the exceptioq 
raised by tbe bankrupt's counsel, on the ground of the 
sum of 32/. not being deducted from the amount of the 
bill of costs, I think it must be overruled. I am per- 
fectly ready to agree, that if the assignees had brought 
an action at law against Mr. Smythies for the 32/., as for 
money had and received, he could not have set off in 
such action the amount of his demand on the petitioning 
creditor. But it is a very different question, whether 
this Court wiU interfere, and supersede the fiat, because 
be could not strictly plead such set-off at law. By the 
6 Geo. 4w c* 16. s. 14. the assignees are required to rer 
imbarse tbe petitioning creditor ihe amount of his bill of 
costs, out of the first money tha^t is got in under the fiat 
It is dear, therefore, that tbe petitioning creditor has ^ 
distiaot right to the &xad.; JBiud this Court has recognized 
sadi right io belong alao to his solicitor. It is one thing 
to say^ you shall not issue a fiat, except on a strictly legal 
debt, — and another thing, to supersede a fiat, because the 
petitioniDg creditor has appropriated part of a fund on 
.which he had clearly an equitable, though not perhaps 
strictly a legal, lien. But, whatever our decision may be 
.on the question of supersedeas, we C£innot prevent Mr. 
Smythies from bringing an action at law against the 
•bankrupt to recover the amount of his bill. The whole 
matter, therefore, had better stand over until the deter- 
mination of that action ; when the Court will be better 
able to pronounce a final decision upon all the questions 
that have been brought before it. 
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1839. 

Ex parte Smith. — In the matter of Clarke. 

* Serjeants Inn, 

Ju^y 9, 1839. 

This was the petition of three trustees under a mar- a petition to 

1 A 1*1 * t o prove against a 

nage settlement^ for liberty to prove against the estate of bankrupt trus- 
the bankrupt, a co-trustee, for the amount of monies rious bi^acheV 
received by the bankrupt's attorney, belonging to the J'hauhe Court' 
trust estate. The petition also alleged various breaches 4^" commor^^ 
of trust committed by the bankrupt. ^fj®'. f*>^ **>« 

"^ *■ pifentioners to go 

\^ and make 
frach pf-oof as 

Mr. Swanston^ and Mr. RtLSselU in support of the pe- tbey were able, 
tition. Notwithstanding the breach of trust, we merely 
ask for the common order. 

Mr. AnderdoUy contrd. In cases of this description, 
all that is referred to the Commissioners is the quantum 
due from the bankrupt trustee. But here the petitioner 
has travelled into charges of breach of trust against the 
bankrupt, which he denies, or that he had any of the 
trust-money in his hands at the time of his bankruptcy. 
We contend, that no order can be made on this petition ; 
but that the proper course is to file a bill. 

Sir George Rose. — The Court cannot assume any 
thing either one way or the other, as to the alleged 
breach of trust, and can only make the common order 
for Uberty to the petitioners to go before the Commis- 
sioners, and make such proof as they are able. This 
Court has no original jurisdiction upon the question of 
proof; and it is only necessary, in some peculiar cases, 
for a party to come here to enable him to tender his 
proof before the Commissioners, who, without the order 
of this Court for that purpose, would in such cases have 
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1839. no power to receive it ; and we therefore only remove a 
Ex parte diflSculty in point of form. The petitioners are entitled 
Smith. ^^ ^jj^ common Order; but, as the assignees are un- 
necessarily brought here on this petition, they must have 
their costs. 



Ex parte George Rhands. — In the matter of 

SerJMnti' Inn. ARTHUR MoRRIS. 

July 16, 1839. 

A fiat cannot be JlHIS was a petition, praying that the petitioner might 

amended, after 

it has been is- be at liberty to amend the fiat, by striking out the name 
take can only be of Christopher JRhands, who was stated therein to be 
ing a fiesffiat" ^^^ ^^ *^^ petitioning creditors, — or that a new fiat might 

issue, on the petition of the present petitioner, George 
Rhands, It appeared, that the fiat had been issued, on 
the supposition that the debt was due from the bankrupt 
to George Rhands and Christopher Rhands jointly, but 
it had been since discovered, on the opening of the fiat, 
that it was not a partnership debt, but a separate debt 
due to the petitioner alone. 

Mr. Bethell, in support of the petition, said^ that he 
would be content either with an order to amend, on 
filing new docket papers, — or for an order to issue an- 
other fiat. 

The Court said, that as the fiat had been opened, it 
could not be amended, but that the petitioner might be 
at liberty to issue a new fiat, on the usual terms. 
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1839. 



Ex parte Joseph Rhodes. — In the matter of 

John Rhodes. "j^i^ieJTi: 

1839. 

This petition of the bankrupt, which "had been pre- By i & 2 vut. 
yiously before the Courts on the question of staying the any two or 
adyertisement in the Gazette (a), was now brought on bcbVpartne"', 
by him on the prayer to annul the fiat, on the ground of jn^^*^^ 
the insuflSciency, both of the petitioning creditor's debt, i^wds^'shaii 
and the act of bankruptcy. It appeared, that the peti- ?^« " *****^'* 
tioning creditor had proceeded under the 1 8t 2 Vict. Bankmpicy. 
c. 110. s. 8., the act for the abolition of imprisonment for » justly due to 

them, and that 

debt, and had filed the following affidavit : — the debtor is a 

.,r.%r^ «•« 1 trader, and shall 

" in the Court of Bankruptcy. cause him to be 

" Lancelot Gibson, of Manchester, in the county of ally withTcopy 
Lancaster, merchant, maketh oath ariti saith, that Joseph and"with^^no-'' 
Rhodes, of Denton, in the county of Lancaster, mer- !l!f„?5J!'!^*'^ 

* ' ^ ' requinng imme- 

chant, dealer and chapman, is justly and truly indebted ^^^ ^^h^^^A 
to this deponent, and Joseph Taylor and William Tay^ »»<^*» ^.^^er shall 
hfy this deponent's late partners in trade, in the sum of twenty-one days 

. after personal 

100/. and upwards, upon several bills of exchange, drawn service of such 
by this deponent and his said late partners upon and ac- notice, pay. or 
cepted by the said Joseph Rhodes, and which said bills pound for the * 
80 accepted have become due, and been returned dis- toabond?n\u'ch 
honoured and unpaid. And this deponent further saith, 8uffiiieifgo]J^*l 

ties, as a Com- 
(a) See ante, vol. iii. p. 696. missioner of the 

Court of Bank- 
rnptcy shall approve of, such trader shall be deemed to have committed an act of bank- 
mptcy on the twenty-second day after service of such affidavit and notice, provided a fiat shall 
issae within two calendar months from the filing of the affidavit. Held, that one partner may 
make the affidavit, without the others joining in it. 

The affidavit being for a debt of 100/. and upwards, and the notice in respect of a debt of 
36112/., the Commissioner ordered the trader to enter into a bond for 200/.; upon which the 
petitioning creditor filed another affidavit for the real debt of 3612/., and delivered a fresh 
notice ; but, no security being given in respect of such last- mentioned affidavit and notice 
within the twenty-one days, a fiat was issued against the trader. Qiuere: Whether a fiat 
coold legally issue on such second affidavit and notice. 

(lu^re : Whether the solicitor to the petitioning creditor is a competent witness to prove 
the act of bankruptcy before the Commisuoners. 

Quttre, also, wnether the day on which the affidavit and notice are served on the trader, is 
not to be reckoned one of the twenty-one days. 
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1 839. that the said Joseph Rhodes^ at the time of the contract- 

^Jp^ ing of the said debt of 100/. and upwards, was, and still 

Riioo£8. ig^ as this deponent verily believes, a trader, within the 

viewing of the U^s now in force concerning b^nk- 

•ruptcy." 

On the 22d April last, the petitioner was served with 
a copy of the affidavit above set forth, accompanied with 
the following notice : — 

*^ We do hereby require and demand of you immediate 
p^y^nent of the debt sworn and deposed to in the affi- 
davit, a copy whereof is hereunto annexed, and which 
affidavit is filed in Her Majesty's Court of Bankruptcy, 
such debt being due to us, and amounting to the sum 
of 3612/. 5$. \Qd. Dated the 22d day of April, 1839. 
" To Mr. Joseph Rhodes:' 

" For Joseph Taylor, William Taylor, and Self, 

" Lancelot Gibson."* 
The petitioner alleged, that he did, as required by the 
act of parliament in that behalf, within twenty-one days 
after the service of the above affidavit and notice, enter 
into a bond in the penal sum of 200L (being the amount 
fixed by the Commissioner), with two sufficient sureties 
who were approved of by the Commissioner, to pay such 
sum as shpuld be recovered in any action for the re- 
covery of the debt alleged to be due by the said affidavit 
and notice, together with such costs as should be given 
in the same action ; or to render the petitioner to the 
custody of the gaoler of the Court in which such action 
was or should or might be brought, according to the 
practice of such Court, or within such time and in such 
manner as the said Court, or any judge thereof, should 
dhrect, after judgment should have been recovered in 
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such action. This bond wa^, on the 14th May last^ duly 1 839. 
delivered to and left with the agent of Messrs. Cribson JT^^^ 

^^ Ex parte 

and Taylor. Rhodes. 

On the 29th April hist^ a similar affidavit was filed ; 
but stating the debt to be S612L 5$. lOd., instead of 100/. 
and upwards. 

On the 2d May last, the petitioner was served with a 
copy of the last-mentioned affidavit, and with another 
notice as above ; which last-mentioned notice, however, 
purported to be signed as follows : — 

" For Joseph Taylor and Self^ 

" WilHam Tayhrr 

Lancelot Oibson^ and Messrs. Taylor, were not in 
partnership at the time of making these affidavits, or 
giving these notices. 

A fiat in bankruptcy, dated the 3d June, 1839, was is- 
sued against the petitioner, upon the petition o{ Lancelot 
Gibson, Joseph Taylor, and William Taylor; and upon 
an affidavit of debt of Lancelot Gibson, stating, that the 
petitioner was indebted to Lancelot Gibson and his late 
partners in the sum of 100/. and upwards, upon several 
bills of exchange drawn by the said deponent and his 
said late partners upon and accepted by the petitioner, 
which had become due and been returned dishonoured 
and unpaid. It was alleged, that the debt mentioned 
in all the affidavits and notices was one and the same 
debt, and not different debts. 

The petitioner, being advised that the second affidavit 
and notice were irregular, and that such second affidavit 
for the same debt could not properly be filed, and also 
that the bond so given by the petitioner after the first 
affidavit and notice, was a compliance with the requisi- 



n 
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1839. ^^^^ of ^^^ statute^ if applicable to the case, did not 
take any steps to give any further security thereon^ but 



Ez parte 

Rhodes. applied to the Court to take the second affidavit off the 
file; which application, however^ vras refused. 

The petitioner alleged, that he had not committed any 
act of bankruptcy, unless the not giving further security 
on the second affidavit and notice was in law an act of 
bankruptcy, which the petitioner submitted it was not ; 
and more especially for this reason, namely, that the 
second notice, although purporting to be signed by Wil- 
liam Taylor for Joseph Tar/lor and himself, was not in 
fact so signed ; and the words ^* for Joseph Taylor and 
Self,'' were introduced by some person into the notice, 
after the same had been signed by William- Taylor with 
his own name only, and without any authority from him 
for that purpose. 

It was alleged, that the debt mentioned in the notices, 
and by the two several affidavits stated to be due to Lan- 
celot Gibson and his late partners in trade, was not at 
the time of swearing the said affidavits, or any of them, 
due or owing to those parties, or any of them, from the 
petitioner. But that the debt, if any, founded on the 
several bills of exchange mentioned in the affidavits, 
had been, prior to the swearing of the affidavits, and 
prior to the time of such several bills falling due, as- 
signed over by Lancelot Gibson and his late partners 
to trustees for the Manchester and Liverpool District 
Banking Company, or some other persons, and that 
the bills had been indorsed away and delivered over 
by the drawers thereof, and were then in the hands of, 
and the money secured thereby was due and owing to, 
the said District Banking Company, or some other per- 
sons, as indorsees and holders thereof. 
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The petitioner submitted^ that the two first-mentioned 
aiBdavits^ and the notices thereon^ were not in conformity 
with the act of parliament^ and that the same did not 
comply with, and were not expressed in, the terras of 
the act. That the act required the deponents to state 
the debt to be justly due and owing to them. That the 
affidavits and notices were not made or given by the 
parties required by the act; which requires all the cre- 
ditors, and not one of several partners, and more espe- 
dally not one of several persons not being in partner- 
ship, to whom a debt is due, to make the affidavit, or give 
the notice, directed by the act; and that the filing of the 
second affidavit, and the notice thereon, were altogether 
irregular and improper. 

The petition alleged, that the fiat had been issued for 
some sinister purpose, and not as the bona fide fiat of 
the petitioning creditors. That the bills of exchange, 
upon which the affidavits of debt were made, were ac-* 
cepted by the petitioner, as a guarantee to Lancelot Crib^ 
son and his late partners, upon their consigning certain 
goods to James Rhodes y of Montreal, for sale on their 
behalf. That the goods, and the balance of account and 
debt in respect thereof, had been, prior to the. date of 
the affidavits and notices, assigned over by Lancelot 
Gibson and his late partners, to some trustees for the 
said District Banking Company, or some other persons, 
and did not then or since belong to the petitioning cre- 
ditors. That there was therefore no sufficient petitioning 
creditor's debt to support the fiat; and that the petitioner 
was fully solvent, and had assets sufiicient to pay ^s. in 
the pound to all his creditors, and leave a considerable 
surplus. 

VOL. IV. K 



1839. 



Ex parte 
Rhodes. 
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1839. The fiat had been opened, and the petitioner adjudged 

a bankrupt. 



Ex parte 
Rhodes. 



Mr. Swanston, and Mr. Rogers, in support of the pe- 
tition. There cannot be two affidavits, and two notioes, 
for one and the same debt ; and the second affidavit is 
not one on which a fiat can be supported. Another ob- 
jection to the fiat is, that the act of bankruptcy is proved 
hj the solicitor to the petitioning creditor, who is an 
interested witness, in regard to his primary right to be 
paid his costs. [Sir John Cross. Is it not in every 
day's practice, that the attorney for one of the parties in 
a cause is called to prove some part of the case?] There, 
the claim of the attorney does not depend upon the re- 
sult of the verdict. In this case, the claim of the solicitor 
depends upon the party being adjudged a bankrupt 
[Sir George Rose. I entertain no doubt as to his incom- 
petency ; but I should be unwilling to supersede on that 
ground alone. Sir John Cross. I think the bankrupt 
is not, in the present proceeding, competent to take the 
objection to the competency of the witness before the 
Commissioners (a).] The next objection is, that the 
bills of exchange, which constitute the debt in this case, 
are not proved to have been in the hands of the petition- 
ing creditor when the fiat issued. The fact is, that the 
debt was not the debt of the petitioning creditor, but 
had been assigned by him to the Manchester and Liver- 
pool District Banking Company. [Sir John Cross, You 

(a) See Ex parte Lane, 1 Mont. Dig. 89, where it was held, that an ob- 
jection to the competency of a witness, if it be not taken before the Com- 
missioners prior to the adjudication, cannot afteru'ards be urged as an objec- 
tion to the proceedings under the commission. 
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have a better case^ if you prove that the bills of exchange 
on which the debt is founded^ were indorsed to the bank 
by the petitioning creditor before ^he docket was struck. 
Although the obligee of a bond may assign the debt, 
does not the legal interest remain with him, and could 
not the assignee of the bond put it into the hands of the 
obligee to bring an action against the obligor ?] In bank- 
ruptcy, the assignee of the bond must join with the obligee 
in swearing to the debt, when he comes to prove it under 
a fiat; and therefore the same rule would prevail in swear- 
ing an affidavit^ for the purpose of suing out a fiat on 
the debt. It cannot be contradicted5 that the bills were 
indorsed to the banking company by the petitioning cre- 
ditor, before he struck the docket. The bills, therefore, 
being indorsed away, they are not proveable by the pe- 
titioning creditor, until he has paid them to the present 
holders. The afiidavit of debt also is defective, in point 
of form ; it is made by one person swearing to a debt, as 
owing to himself and others, who were not partners at 
the time of the making of the affidavit; the partnership 
having been then dissolved. [Sir Oeorge Rose. They 
were partners when the debt was contracted.] It has 
been decided by the Vice- Chancellor, under the Bank- 
rupt Act, that a commission could not be issued against 
persons, as partners, who had dissolved their partner- 
ship; and the same reason seems to hold against the 
validity of a commission issued by persons, as partners, 
after their partnership has been dissolved. Another ob- 
jection is, that the act of parliament 1 &2 Vict c. 110. 
8. 8., requires the affidavit to be made by all the partners; 
the words being " if two or more creditors, being part- 
ners, whose debt shall amount to lOOZ. or upwards/* 

k2 



1839. 

Ex parte 
Khodf^. 
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1839. shall file an affidavit. Here the affidavit is made by 
^"^^ Gibson alone, without the two Taylors joining in it; a 
Rhodes. valid objection, if they continued partners ; but, afortiorif 
it must prevail, where the partnership no longer exists. 
[Sir John Cross, The words of the act are, *^ shall file 
an affidavit." May not several partners file an affidavit 
made by one ?] The remaining objection is, that the 
affidavit states that the bankrupt is *' indebted^' to the 
deponent, instead of following the words of the act, 
namely, that " such debt was justly due** to him. This, 
therefore, is a departure from the power prescribed by 
the act of parliament. 

Mr. Temple^ Mr. Bagshaw, and Mr. Swann^ for the 
petitioning creditor. The first affidavit was filed on 
the 22d April, stating that the bankrupt was indebted 
to the petitioning creditor and his late partners in the 
sum of 100/. and upwards. The bankrupt gave notice 
that he should attend before the Commissioner, and give 
the security required by the act; but he did not attend 
until the 13th May, which was beyond the twenty-one 
days limited by the act of parliament. The bond, also, 
which was then accepted by the Commissioner as se- 
curity for the debt, was not stamped until the 14th May. 
No valid bond, therefore, was in existence at the expira- 
tion of the twenty-one days. It was not then a com- 
plete security, but a mere paper-writing, which was of 
no effect until it was stamped. The bankrupt, therefore, 
having given no valid security for the debt within the 
twenty-one days, committed an act of bankruptcy within 
the meaning of the statute. [Sir J. Cross. When the 
bond was stamped, the stamp related back to the time 
of the execution of the bond.] If the Court should hold 
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this not to be an act of bankruptcy, we rely on the se- 
cond affidavit of the S9th April, which we contend is for 
a different debt; the first affidavit being only for lOOZ., 
and the second for 36121. Why are we not at liberty to 
file an affidavit for a further debt, when we find the first 
affidavit does not cover the whole debt ? 

With respect to the objection to the competency of 
the solicitor to prove the act of bankruptcy, we say, that 
he would be a competent witness in a court of law. The 
solicitor has no lien on the proceedings ; and though he 
may have a lien on the fund, yet he is allowed to give 
evidence under such circumstances in a Court of Equity. 
There is^ at least, no decision to the contrary. But the 
costs are not given by the act to the solicitor, but to the 
petitioning creditor. In Ex parte Harcourt (a) it was 
held, that in support of the adjudication of bankruptcy 
on a commission issued against a member of parliament, 
the creditor himself' is a good witness to prove the pre- 
liminary proceedings. 



1839. 



£x parte 

RUODES. 



Sir (John Cross (addressing Mr. Swanston). — You 
contend^ that the two affidavits are for one and the same 
debt; but I do not apprehend, that we are bound so to 
consider them. We must take the first affidavit to be 
for 100/.; for the expression "and upwards" must be 
rejected as mere surplusage. The petitioning creditors 
wish to have security for a further debt, and make a 
second affidavit for that purpose : but the Commissioner 
says, that the second affidavit was not judicially before 
him. The entire debt, however, is on several bills of 
exchange, on each of which the petitioning creditors have 
aseparate right of action. Such a proceeding certainly 



(a) 2 Rose, 203. 



134 CASES IN BANKRUPTCY. 

1839. appears vexatious; but I am not prepared to say, that they 
^^*^^ would not be entitled to sue on each bill separately. 

Sir George Rose. — Before this case proceeds further, 
I wish to press on the parties the necessity of sending 
the question to be tried by an action at law; being still 
of opinion, that the main objection to the fiat is, that 
the act of bankruptcy has been proved by the solicitor 
to the petitioning creditor. In Ex parte Harconrt, it 
was a matter of necessity there, that the act of bank- 
ruptcy, in some of its circumstances, should be proved 
by a creditor ; but Lord Eldon there said, that although 
you must admit the creditor to prove what he alone 
could prove, yet he was not to be admitted to prove 
what could be established by the evidence of others. 
There can be no doubt that, as a general rule, it is con- 
trary to all practice to permit a creditor to prove the 
requisites to support the fiat; although it is difficult to 
find a principle for the rule; as the interest oS the cre- 
ditor in upholding the fiat is balanced by the deprivation 
of his right to sue the bankrupt at law. But the solici- 
tor is ten times more interested in upholding a fiat than 
a creditor, because there is nothing to balance his in* 
terest. The creditor has only the chance of a dividend; 
but the solicitor is to be reimbursed his costs out of the 
first money that is got in under the fiat. For however, 
in theory, the solicitor's claim may be against the pe- 
titioning creditor, yet it is well known that, in practice, 
he takes his costs out of the fund in the hands of the 
assignees, without any application to the petitioning cre- 
ditor. As the bankrupt states it to be his intention to 
proceed at law, I think we are bound to allow him to 
adopt that course, before we finally dispose of his pe- 
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tition; putting him however cm terms to proceed in- 
itaxter. I admit, that the petitioning creditors were 
legally qualified to sue on these bills. 
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1839. 



Sji parte 



Mr. Swansicn^ in reply. Both aflSdavits were for the 
same debt The solicitor to the petitioning creditor 
swears, that it was his intention to proceed for the debt 
of 3612/«, and the notice expressly refers to that debt 
The statute says, that it must be the debt of the creditor, 
not one of several debts. To what debt did the affidavit 
of the creditor refer, when he swore that the bankrupt 
was indebted to him in the sum of 100/. and upwards ? 
Why, to the debt of the creditor. As to the validity of 
the debt, the legal title was in yix.Redfem, as the holder 
of the bills ; and there roust be a legal debt, to allow a 
party to be petitioning creditor. Upon this principle, a 
trustee must join with his cestui que trust in issuing a 
fiat $ JEx parte Oray (a). The requisites of the statute 
have not been complied with. 

Sir John Cross. — This is a new question arising on 
the construction of a new act of parliament. As the 
point has not been hitherto decided, I should wish to 
take a little time before I pronounce my final opinion. 
But in the mean time I cannot help observing, that this 
Court is the proper tribunal to try the question, without 
driving the parties to an action at law. 



The case being called on agtdn this day. 



July 19. 



Sir John Cross observed that, in arguing this case, 
great stress had been liud on the rule, that a man cannot 
be held to bail twice for the same debt. But, in the case 

(a) 4 Deac & C. 778. 
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1839. of Bates v. Barry (a), a defendant was held to bail a 
JT^ second time for the same cause of action, after the plain- 

Jbz parte 

RuoDB3. tiff had discontinued the first writ, by reason of a mis- 
take ; the defendant having been arrested in an action 
on the case, when the proceeding ought to have been in 
covenant. Upon the defendant's application for his dis- 
charge, on entering a common appearance, the Court 
said, that as it was a mere mistake, and not done witli 
any intent to oppress or harass the defendant, the ap- 
plication must be refused. In the present case, the 
first affidavit charged the debt as lOOZ. and upwards, 
while the notice claimed the entire debt due ; then the 
second afiidavit, stating the whole amount of the debt, 
was filed, and a fresh notice was given. Now, I do not 
find, that the bankrupt would in the least degree be pre- 
judiced by the second proceeding ; for he had both sets 
of documents in his hands, when he gave the security for 
the 100/. But I give no opinion on the case at present. 

Sir Georoe Rose, — There is no question, but that a 
plaintiff could formerly hold a defendant to bail a second 
time, in certain cases ; but then he must have discontinued 
his first proceeding (i). In order to clear the present 
case of that difficulty, the first affidavit and notice, and 
the bond, should have been swept away entirely. 

Mr. Temple. — We waive the bond in every possible 
way ; we repudiate it altogether. 

Sir J. Cross. — That certainly puts the case in an en* 

(a) 2Wils.381. 

(6) By the new rules of praclice, HiI.T.2 Will, 4. rule 7, the defendant 
cannot now be arrested a second time, after non pros., nonsuit, or discon- 
litiuance, without an order of a judge. 
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tirely different point of view. It must stand over for 
judgment. 

The case was mentioned again this day. 



1S7 



1839. 



£x parte 
Rhodes. 

July 20. 



Mr. Temple said^ that he would prefer the judgment 
of the Court, to the proceeding of an action at law. 

Sir John Cross. — I have some difficulty, as to the 
point of the act of bankruptcy. In Glassington v. Raw^ 
lins (a), it was determined that where the act of bank- 
ruptcy consisted in lying in prison a certain period after 
being arrested, the day of the arrest was to be included 
in the calculation of the time. Now, here the affidavit and 
notice were served on the bankrupt on the 22nd of April 
18«S9, and the bond was given on the ISth of May ; so 
that if you are to incluae the day of the notice, the 
twenty-one days limited by the act of parliament would 
have expired before the day on which the bond was 
given, and the act of bankruptcy would have been then 
complete. 

The Court, at its rising, finally ordered the 

Petition to be dismissed. 

(a) 3 East, 407. 



In the matter of Samuel H. Sale and James Ashley. 



S&rjeantt* tntit 
July 20, 1839. 



Mr. SWANSTON applied for leave to amend the one of two part- 
docket papers, by correcting a mistake in the name of ^T^ 

was struck, after 
being rightly named in two previous parts of the affidavits, was misnamed " Jacob/' instead of 
" James." QtMere, Whether such an error was material. But time was given to amend, without 
prejudice to the rights of any other creditors. 
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1899. one of the parties against whom the docket was strocki 
^"^ who was called in one place Jacob Ashley, instead of 

III f9 

8alb James Ashley. It appeared that another docket had 

and another. 

been struck by another party. 

The Court quashed the order, but without prejudice 
to the rights of the other party. 

Mr. Anderdan, on behalf of the other creditors, then 
said, that he had been just instructed to oppose the ap- 
plication. 

Mr. Swanston objected to any interference of the other 
creditors, except by a regular application on affidavit and 
notice. The affidavit of the party, for whom I apply, 
states the name of "Jatnes** right in two instances, and 
then says, '^ that no ofier has been made by the said 
S. H. Sale and Jacob Ashley, to pay &c.*' 

Sir John Cross doubted whether such an error was 
material, it appearing to be a mere clerical inaccuracy, 
without requiring explanation on the face of the papers 
themselves. 



^ . . - Ex parte Henry Cattley.— In the matter of George 

Setjeants Inn, * 

July 20th. Goodwin. 

Where the pe- 

tor's^debt^yas" AHIS was the petition of a creditor who had proved 

chM^^which ""^^ *® fi*^> ^^ ^^^^ h»s debt substituted for that of 

kin^faL^die ^^^ petitioning creditor. It appeared, that the petitioning 

oul^edtiol ^^^^*^'*® ^^^ ^** on a bill of exchange, which on the 

another creditor 4th December 1836 he had paid over and indorsed to 

wu subetitated, '^ 

at the cosu of the Yorkshire District Bank^ in whose possession it 

the petitioning 
creditor. 
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mained until after the issuing of the fiat, which was dated 
the 28th February 1837; so that the bill, on which the 
fiat was sued out, was not then in the bands of the pe- 
titioning creditor. The petitioner stated, that his own 
debt was incurred not anterior to that of the petitioning 
creditor, and prayed that it might be substituted, at the 
costs of the petitioning creditor. 
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IBS9. 



CATTLir. 



Mr. Anderdon appeared in support of the petition. 

Mr. Jervis for the petitioning creditor. 

The Court made the order as prayed, saying, that the 
petitioning creditor must take all the consequences of 
his mistake. 

Order made, with costs to be paid by the 
petitioning creditor. 



Ex parte Thomas Whitby. — In the matter of Thomas 

•,* Seijeantt* Inn 

Whitby. '' Haii, 

20th Julxf^ 

This was the petition of the bankrupt to annul the fiat. The i & 2 Vict. 

. ^ It . c.no,s.8, 

on the following grounds, stated by him in his petition, enacts, that if a 

• • • trader, after an 

The fiat was sued out under the provisions of the 1 & affidavit filed, 
2 Vict. c. 110. s. 8. On the 27th April 1839 the pe- ^^JT^x^ 
titioning creditor filed his affidavit in the Court of Bank- dltor.^miu^to' 
ruptcy, stating that the petitioner was then a trader, and ^^^ *&?. he 
was indebted to him in the sum of 517/. lU.Zd.: and on ;*»*f^ ^ ^^^^ 

' to have com- 

the above-named day he served a copy of such affidavit "*^*^ ■"* ^^ ^^ 

'' ... * bankruptcy, pro- 

upon the bankrupt, together with notice in writing re- ▼idedafiatAall 

issue a^inst 
him within two 

caltodar iiioBth« from the filing of the affidat it :<—H«(d, that tht day of filing the affidavit is 

to be reckoned the first day of the two months. 
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1839. quiring the petitioner immediately to pay him such 
^T^^^ alleged debt, together with further interest on the debt 

£x pairtB 

Whitby, to the day of payment. The petitioner not having paid 
or compounded for such alleged debt, nor having exe- 
cuted any bond as by law required, on the S7th June 
a fiat was issued on the petition of Benjamin Webb: 
but, inasmuch as it was not issued within two calendar 
months firom the filing of the affidavit, the petitioner 
contended that he was entitled to have the fiat super- 
seded. 

It appeared from tlie affidavits in support of, and in 
opposition to, the petition, that the bankrupt had in 
1814 agreed to hire several waggons of the petitioning 
creditor at an annual rent, by which agreement the 
bankrupt was to keep them in repair, and the agreement 
was to be determined by him, after giving three months' 
notice. The bankrupt, pursuant to notice given to the 
petitioning creditor, returned the waggons to him on the 
^th June 1839; but the petitioning creditor contended, 
that the waggons were sent away by the bankrupt, to 
avoid the effects of an execution at the suit of the pe- 
titioning creditor, and with intent that the latter should 
take them in part payment of his debt. But the ma- 
terial question at issue was, how the period of two months 
was to be reckoned under the 1 8c2 Vict. c. 110. s. 8., 
by which it is enacted, that if a creditor, whose debt 
shall amount to 100/. or upwards, shall file an affidavit 
in the Court of Bankruptcy, that such debt is due to 
him, and that his debtor is a trader, and shall cause him 
to be served personally with a copy of the affidavit, and 
with a notice in writing requiring immediate payment of 
such debt; and if such trader shall not within twenty-one 
days after personal service of the affidavit and notice pay 
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such debt, or secure or compound for the same to the 
satisfaction of the creditor^ or enter into a bond in such 
sum, and with such two sufficient sureties as a Commis- 
sioner of the Court of Bankruptcy shall approve of, 
every such trader shall be deemed to have committed an 
act of bankruptcy, on the twenty-second day after service 
of the affidavit and notice, provided a fiat in bankruptcy 
shall issue against such trader mthin two calendar months 
from the filing of the affidavit. 
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1889. 



£z parte 
Whtiby. 



Mr. Swanston, in support of the petition. As the 
affidavit was filed on the 27th of April, and the fiat was 
not issued until the S7th of June, this was not within 
the two months from the filing of the affidavit; the fiat 
therefore cannot be supported. Where the computation 
of time is to be firom an act done, the day when such act 
is done is be included in the reckoning ; Ex parte Far-* 
quhar (a). Consequently, the ^th of April must in this 
case be considered as the first day, and the S6th of June 
the last, in reckoning the two months ; so that the S7th 
of June would b6 a day beyond the two months. The 
same point was determined in Godson v. Sanctuary (b)f 
where the sheriff seized the goods of a trader on the 13th 
of August, and a commission issued against him on the 
13th of October ; and it was there decided, that more than 
two calendar months had elapsed between the execution 
and the issuing of the commission ; Lord Denman in his 
judgment expressly recognizing the decision in JEx parte 
Farquhar. 



Mr. Bethell, for the petitioning creditor. The wag- 
gons and carts must be considered to be the property of 

(a) Mont. & M. 7. (b) 4 B. & Adol. 255. 
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1839* the bankrupt ; they were sent away by him to avoid an 
£z oarte execution, without the knowledge of the petitioning cre- 
Whitbit. ijitor, and to the intent that the latter might take them 
in part payment of his debt. [Sir John Cross. How 
can you call this an act of bankruptcy, when what was 
done by the bankrupt was under the pressure of pro- 
ceedings taken against him by the petitioning creditor 7] 
With respect to the computation of the two months, — 
it appears from the affidavit of the petitioning crecUtor, 
that the affidavit required by the statute was filed on the 
27th of April between one and two o'clock, and that the 
fiat was signed on the 27th of June between one and two 
o*clock. Now, admitting the day of filing the afiidavit 
to be reckoned as the first day of the two months, the 
issuing of the fiat will be, by the fraction of a day, within 
the period of the two months ; and, in the case already 
cited of JEx parte Farquhar, it seems that for some pur- 
poses the Court will notice the fraction of a day (a). But 
as the fiat bears date, generally, on the 27th of June, the 
presumption in law is, that it was issued the first hour of 
that day ; and that would be some hours within the two 
calendar months, reckoning from between one and two 
o'clock of the 27th of April. There is a difierence be- 
tween the provision of the statute as to the period relating 
to the commission of the act of bankruptcy, and that 
relating to the issuing of the fiat; in the first cas^, the 
time is reckoned after service of the affidavit ; in the lat- 
ter, from the JUinff of the affidavit. In reckoning one 
day inclusive, and the other exclusive, you reckon from 
the last hour of the first day ; and when the statute says, 
'' within two calendar months from the filing of the affi- 
davit," it means, from and after the day on which the 

(a) And see Thomoi v. Vtsanges, 2 B. & Aid. 584. 
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act was done ; so that the 28th of April will be the first 
day of the two months. If this mode of computation is 
correct, the issuing of the fiat, which was on the 27th of 
June, was within two calendar months from the filing of 
the affidavit. 



1889. 



Ex parte 
Whitby. 



Sir John Cross. — In reckoning any given period of 
time from the time when an act of bankruptcy is com- 
mitted, it must inevitably follow that you take into con- 
sideration the fraction of a day. The first act of bank- 
ruptcy set up in this case, of the alleged fraudulent 
removal of goods to avoid an execution, appears to me 
wholly unsustainable, and nothing but an after-thought. 
I shall therefore direct my attention to the consideration 
of the second act of bankruptcy relied on, namely, the 
not giving the security required by the statute within 
twenty-one days after formal service of the affidavit. 
There is no doubt that in reckoning a period of time 
from an act done, the general rule is, that the day on 
which the act is done is to be reckoned the first day. 
This is sufficiently apparent, as well from the cases cited 
m the argument, as from 7he King v. Adderley(a\Castle 
y. Burdit (5), and Glassington v. Rawlins {c)^ the last of 
which is very applicable to the present case. It was 
there decided, that where time is to be computed from 
an act done, the day on which such act is done is to be 
included in the computation; and that therefore where 
the act of 21 Jac. I. c. 19. s. 2., enacted, that a trader 
lying in prison two months after an arrest for debt should 
be adjudged a bankrupt, that included the day of the 
arrest. It is very true, that in Lester v. Garland (d), Sir 



(a) Doug. 463. 
(e) S Eait, 407. 



(6) 3 T. R. 623. 
(d) 15 Ves. 247. 
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1839. 



£z parte 
Whitby. 



William Grant held that the general rule was not appli- 
cable to all cases ; and that in PeUew v. The Hundred 
of Wonford(a\ which was an action against the Hun- 
dred on the 9 Geo. 1 . c. 22., to recover damages for the 
injury done to premises maliciously set on fire, it was 
held, that the two days allowed by the statute for giving 
notice of the ofience were to be reckoned exclusive of the 
day on which the fire happened ; for if that were not so, 
the party would only have had one day to give the re- 
quired notice. The last two cases, however, are only 
exceptions to the general rule, which, as appears to me, 
ought to govern this case. 



Sir George Rose concurred. 



f 
Ordered, that the fiat should be annulled. 



(a) 9 B. & C. 134 ; and see Hardy v. Ryle, 9 B. & C. 603. 



Ex parte Reuben Terrewest. — In the matter of 

John Poynter. 

XHIS was an appeal of the petitioner to the Lord 
Chancellor from a decision of the Court of Review (a), 
on the following 

Special Case : 
The appellant claims to be a creditor of the bankrupt, 
the option of the for the sum of 1137L Is. Scf., being the balance of prin- 

bankrupt; bat 

so as not to ez- (a) See ant#, 3 Deac. 590. 

ceed the period 

of eighteen months in the whole ; the bankrupt undertaking to pay 7^ per cent, interest, and 
3i. per cent insurance. The note was renewed four times successively ; and on each renewal 
the same rate was deducted for interest and insurance. Held, that this transaction was pro- 
tected by the 3 & 4 Will. 4. c. 98. s. 7. which allows any interest to be taken on a bill or note 
not having more than three months to run ; and was consequently not usurious. Reversing 
the decision of Court of Review, 3 Deac. 590. 



Cor. Lord 

ChaneoUor, 

Nov. 4, 1839. 

The netitioner 
lent the bank- 
rupt 16001. on 
his promissory 
note, payable 
three months 
after date, re- 
newable for the 
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cipal and interest claimed to remain due at the date of 
the fiat, upon the following promissory note of the bank- 
rupt (that is to say) : 

'' £1600. London, 26ih August 1 835. 

" Three months after date I promise to pay Mr. R* 
Terrewest, or order, 1600/. for value received. 

" John Poyntan, 
92, Guilford Street, Russell Square. 
'' Mr. JR. Terrewest, Lincoln's Inn Fields.'' 

The appellant presented his petition, claiming a lien 
in respect of his alleged debt, on a sum of 262L therein 
mentioned, praying relief in respect of the application of. 
the said sum of 262L, and that he might be at liberty 
to go before the Commissioner and prove for the balance 
which might remain due to him of the said sum of 
1137/. Is. 8J., after payment of so much as should be 
directed to be paid to him out of the said sum of 2GZL 
The Court, having fully heard and considered the 
proofs and allegations of the parties, found that in fact 
the note in question was given as security for a pre-> 
existing debt, and that no money was actually advanced 
thereon ; that the debt mentioned in the note was con- 
tracted for so much money lent long before, for an in- 
definite time, not exceeding eighteen months, in con- 
sideration of the borrower agreeing to pay interest at 
the rate of 10/. per cent, per annum, and to give a series 
of such notes, renewed every three months ; and that 
the note in question was the last of a series of five, on 
all of which the stipulated rate of interest was succes- 
sively paid ; and that such notes were required by the 
lender, merely, as a shift and contrivance to evade the 
usury laws. And the Court did thereupon adjudge and 
decree, that the said contract was usurious and void, 

VOL. IV. L 



1839. 



Ex parte 

TSBRIWB8T. 
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1839. being contrary to the statute^ in that case made and pro* 

£z parte vided, and not authorized by the act 3 & 4 fVill. 4, c. 98.; 

T£Baiwfi8T. j^jjj ^^^ ^jjg gj^jj pg^tion should be dismissed with costs. 

The appellant insists, that the said judgment and de- 
cree is erroneous in matter of law. 
Certified by me, 

J. Cross, J. 

Mr. Wiffram, and Mr. Anderdon, in support of the 
appeal. The question raised on this appeal is, whether 
the transaction detailed in the special case was a band 
fide discount of promissory notes, or a mere loan for 
eighteen months, under colour of a discount of notes ; 
whether, in short, the notes were introduced into the 
case, as a mere shift and contrivance to evade the laws 
ligainst usury. If the transaction was a bond fide dis* 
count of notes, the case will then fall within the pro- 
visions of the 3 & 4 WilL 4. c. 98. s. 7., which enacts, 
'^ That no bill of exchange or promissory note made 
payable at or within three months after the date thereof, 
or not having more than three months to run, shall by 
reason of any interest taken thereon or secured thereby, 
or any agreement to pay, or receive, or allow interest in 
discounting, negotiating, «or transferring the same, be 
void ; nor shall the liability of any party to any bill of 
exchange or promissory note be affected by reason of 
any statute or law in force for the prevention of usury, 
nor shall any person or persons drawing, accepting, in- 
dorsing, or signing any such bill or note, or tending or 
advancing any money, or taking more than the present 
rate of legal interest in Great Britain and Ireland re- 
spectively for the loan of money on any such bill or 
note, be subject to any penalties under any statute or 
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law relating to usury, or any other penalty or forfeiture; 
anything in any law or statute relating to usury in any 
part of the United Kingdom to the contrary notwith- 
standing." There can be no doubt, that the transaction 
was perfectly legal on the first note. Then, why should 
it not be so on the second and subsequent notes, which 
were mere renewals of the first? Suppose the maker of 
the first note, when it became due, had brought to the 
holder the amount secured by it, and also the second 
note to be discounted, and the money had been then 
handed back to him by the holder, deducting the amount 
of the discount on the second note, — and the same trans- 
action had taken place on each subsequent note, — no 
one can doubt that the transaction would have been pro- 
tected by the statute. Then, what difference can it 
make, in principle, that the useless ceremony of paying 
the money and handing it over again, was omitted in the 
present case? In Holt y. Mier8(a), the Court of Ex- 
chequer decided a much stronger case than this to be 
within the protection of the 3 & 4 Will. 4. c. 98. s. 7. 
In that case, A. agreed with B, to lend him 200/., at the 
rate of Is. in the pound per month, to be secured as fol- 
lows ; whenever any portion of the money should be 
advanced, the borrower was to give a promissory note, 
payable one month after date, to be renewed as often as 
it should fall due; and for each renewal Is. in the pound 
was to be paid by way of discount ; and it was held, that 
the notes so given were protected by the statute. In 
that case, the interest charged amounted to no less than 
GO/, per cent, per annum ; in the present case, it is only 
10/. per cent, per ann. The case of £lx parte Knight (5) 
may be also referred to, as showing the liberal construe- 

(a) 5 Mees. & W. 168. (6) 1 Deac. 450. 

l2 



1839. 



Ex parte 

T£RR£W£ST. 
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1889. tion put by the Court of Review on the provisions of 
El parte *^® Statute ; for in the last-mentioned case, the loan of 
Terrkwest. money was secured by the deposit of goods, as well as 
by bills of exchange. From the subsequent act of 7 
Will. 4. and 1 Vict, c. 80., we may reasonably infer, that 
the legislature thought that the provisions of the pre- 
vious statute should be extended, instead of being nar- 
rowed ; for the last statute declares, that bills and notes 
not having more than twelve months to run, shall not be 
liable to the usury laws. The note, on which the peti- 
tioner claims in the present case, is only a renewal of the 
note originally given by him. If the first note was pro- 
tected by the statute, we contend that the last note was 
equally within its provisions; and that the judgment of 
the Court of Review ought therefore to be reversed. 

Mr. Swanston, and Mr. J. Russell^ for the respondents. 
The statement in the special case is decisive of the pre- 
sent question ; for it is there found as a matter of fact, 
and not of law, that the debt mentioned in the note was 
contracted for money lent for an indefinite time, not ex- 
ceeding eighteen months. Now, the statute confines the 
exceptions to bills or notes payable at or within three 
months. But in this case, the attempt was made, by the 
introduction of notes, to bring the transaction within the 
statute ; and was nothing less than a contrivance or shift 
resorted to by the lender of the money, to avoid the 
penalties of usury. The transaction was a mere loan of 
money, and not such a dealing with bills or notes as the 
statute contemplated. The words of the statute are, that 
no bill or note payable within three months, &c. shall by 
reason of any interest taken thereon or secured thereby, 
or any agreement to pay or receive, or allow interest in 



i4d 



1839. 



CASES IN BANKRUPTCY. 

discounting, negotiating^ or transferring the same, be 
void on the ground of usury. The statute is confined 
to the discoundng, negotiating, or transferring bills of Txbrxwist. 
exchange or promissory notes. Now in this case, the 
loan of money being before the bill of exchange ex- 
isted, the transaction cannot be brought within the ex- 
ception of the statute. [The Lord Chancellor. There 
is nothing that I perceive in the statute to limit its oper- 
ation to bills or notes only, where the money is advanced 
at the time of giving the bill or note. There are three 
distinct divisions in the 7th section of the act, by which 
three distinct transactions, illegal before, are rendered 
legal ; but in none of them is it expressed, that the loan 
of money should be contemporaneous with the bill or 
note. The first division relates to the bill or note itself; 
the next to the liability of any party to any bill or note ; 
and the next division refers to persons dealing with such 
bills or notes. The words ^* such bills or notes," do not 
occur in the clause relating to the liability of the party.] 
We contend, that the agreement mentioned in the act is 
confined to discounting and negotiating bills or notes, 
and does not extend to renewed bills. The enactment 
of the subsequent statute, 7 Will. 4. and 1 Vict. c. 80., 
which extends the time for the bills to run, shows also 
that the first statute referred to a loan connected with 
discounting or negotiating a bill. [The Lord Chancellor. 
Do you contend, that the bill must be pre-existing to the 
debt? Suppose A. lends B. a sum of money at six per 
cent, interest, on the security of a bill of exchange pay- 
able at three months ; that would be a loan of money on 
a bill, not the discount of a bill. The question is, 
whether such a bill cannot be renewed within the pro- 
visions of the statute. If ^. says to B. ^^ Forbear to 
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1839. press the payment oC a bill overdue, and B. declinesi 

Ex parte unless A, will give him a freeh bill at increased interest^ 

Tbrrbwsst. ^quIjJ gucii a transaction be illegal ?] We submit that 

it would. In Berrington v. ColUs(a), where a loan of 
money at more than five per cent, interest was effected 
upon the security of the deposit of a lease, a warrant of 
attorney, and a promissory note, it was held not protected 
by the statute, as not being a loan really and bona fide 
made upon the security of the promissory note. In the 
present case the loan itself was effected on the original 
note, and not on the note now in question, which was 
the last of a series of five notes. As to the case of Holt 
V. Miers (J>) in the Exchequer, the decision of the Court 
is, no doubt, entitled to respect ; but it is far from being 
a satisfactory decision ; there is something inexplicable 
about Lord ^itn^^*^ judgment; and though Mr. Baron 
Parke considers that no bills payable at three months 
can be usurious, yet he approves of the decision in Ber- 
riiigton v. Collis (a), which invalidates a bill, where a 
lease was deposited and a warrant of attorney given with 
the bill. [The Lord Chancellor. Mr. Baron Parke said, 
that the case in the Common Pleas was decided on spe- 
cial facts, which did not apply to the case then before the 
Court. One of the questions in Berrington v. CoUi8{a) 
was, whether the loan was on the promissory note, or on 
the warrant of attorney ; if the warrant of attorney was 
given before the bill, then the interest was illegal ; but 
if the warrant of attorney had been given since the bill, 
then the interest would have been legal.] We have 
these facts established in the present case, that the note 
was given for an antecedent debt, and that the loan was 

(o) 5 Bing. N. C. 332. (fc) 6 Mces. Sc W. 568. 
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for a period of ten months. In Cowie ▼. Harris (a), ISS9. 
which was a case on the Pawnbrokers' Act, where the ^^ ^^ 
pawnbroker received a parcel of goods on one day, and Te^^s^mt. 
on that and several subsequent days he advanced sums 
of money, each not exceeding 10/., as on difierent parts 
of the parcel, and received pawnbroker's interest of ScL 
in the pound per month on those sums, — Lord JSlUn," 
borough put it to the jury, whether this was really one 
transaction, and a mere contrivance for obtaining the' 
higher interest on the whole sum, in which case it was 
void ; or, whether the advances were really distinct. So,^ 
in the present case, if the original transaction was a 
contract for the loan of 1600/. for eighteen months, and 
the first bill was given in pursuance of that contract, it 
must be held to be void, as a contrivance to obtain more 
than legal interest on the money agreed to be lent. 
Suppose there had been a contract for a loan of 160/. 
for one year at 12/. per cent., and one month before the 
expiration of the year, a bill had been given to secure 
the 100/. and interest at that rate, it would be a bold 
thing to say, that such a bill was within the provisions 
of the act. We deny in this case, that there was any 
loan of money on a promissory note, but a loan of 
money for an indefinite period, at the rate of ten per 
cent. The case in the Common Pleas decided, that if 
the bill or note was not the sole security given, but ac- 
companied with any other security, then the transaction 
was not protected; and the same reasoning applies to 
any contract for a loan of money, which is not confined 
to a bill or note made payable at or within three months 
after its date. 

(a) Mood. & M. 141. 
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1839. Mr. Wi^ram, in reply, was stopped by the Court. 

£z parte 

Tbrbbwest. £qj.j Cottenham, C — I entertain no doubt upon this 
question. The grounds of the decision of the Court 
below are shown in the special case^ which states, '' that 
the note in question was given as a security for a pre- 
existing debt, and that no money was actually advanced 
thereon ; and that the debt mentioned in the note was 
contracted for so much money lent long before, for an 
indefinite time, not exceeding eighteen months, in con- 
sideration of the borrower agreeing to pay interest at 
the rate of 10/. per cent, per annum, and to give a series 
of such notes, renewed every three months ; and that 
the note in question was the last of a series of five, on 
all of which the stipulated rate of interest was succes- 
sively paid." Now, taking all that statement together, 
what does it amount to? There is no contract for a 
loan of money beyond the three months, nor any loan 
independent of the notes ; nor do I find any thing to 
prevent the lender from suing upon the first and every 
other note, when they respectively arrived at maturity. 
At most, a mere expectation is held out, not to demand 
payment at the end of the first three months, and at the 
same time the lender gives notice that the borrower must 
not expect indulgence by renewal beyond the eighteen 
months. It cannot be assumed, therefore, that this is 
not a contract on a bill of exchange or promissory note ; 
for the transaction is altogether connected with promis- 
sory notes. 

The judgment of the Court of Review, as reported, 
difiers materially firom the statement in the special case ; 
for in the one, the renewals of the notes are to be at the 
option of the borrower ; while, in the latter, nothing is 
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said as to the party who is to exercise that option. 
Dealing, as I am bound to do, with the special case 
only, I find there is no contract whatever binding on 
the lender of the money to extend the time for payment 
beyond three months. The first note is unpaid when 
the three months expire, and then another note is given 
for three months ; and in like manner that and the sub- 
sequent notes are respectively renewed for three months, 
as they severally fall due. Why should not this trans- 
action be protected by the statute ? The statute pro- 
vides that no bill of exchange, or promissory note, made 
payable at or within three months, or not having more 
than three months to run, shall, by reason of any in- 
terest taken thereon or received thereby, or any agree- 
ment to pay or receive or allow interest in discounting, 
negociating, or transferring the same, be void; nor shall 
the liability of any party to any bill or note be affected 
by reason of any statute in force for the prevention of 
usury, nor shall any person drawing Sec. any such bill 
or note, or lending or advancing money, or taking more 
than the then present rate of legal interest, namely, 5/. 
per cent., for the loan of money on any such bill or note, 
be subject to any penalty or forfeiture. Here are dis- 
tinct provisions applicable to distinct transactions. The 
statute first legalizes bills and notes, which otherwise 
would be void in their concoction. It next provides 
for transactions with bills and notes originally good, but 
irhich would themselves be rendered inoperative and 
void, in the hands of the holders of them, by reason of 
their having taken more than 5/. per cent, on the dis- 
counting, negociating, or transferring of the same ; and 
then, to prevent any misconception, it provides that the 
liability of any party to any bill or note shall not be 
affected by any law for the prevention of usury. But 



1839. 



Ex parte 
Tebrewest. 



Tkrrkwebt. 
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1839. suppose it were read any stich bill (a) or note, the pre- 
£x parte ^^^ ^^^^ would Still fall within the statute. The latter 
part of the clause was necessary to protect the parded 
from the penalties imposed by the old laws of usury ; for, 
though a bill or note might be rendered legal, the penal- 
ties attaching under the present usury laws might still 
be recoverable. 

The judges of the Court of Review seem to have 
thought, that the statute only extends to protect bills and 
notes given when the loan is first granted^ and that the 
mere renewal of a bill or note does not fall within the ex- 
emption from usury. But I cannot see why that should 
be so. Suppose a party is not able to pay a debt, and 
agrees to give a note for three months at lOZ. per cent. 
Why should not that be legal ? The statute seems to 
provide for such a case. It is this class of persons, who 
are most likely to need the renewal of bills, and whom, in 
my opinion, the legislature intended to benefit and pro- 
tect ; and there is nothing in the clause, which vrill bear 
the interpretation that renewals are excluded. Of course, 
the statute only extends to protect ion^^« transactions ; 
but all such cases as the present appear to me to fall within 
its protection. I am bound by the special case; and 
looking at that case, I see nothing which indicates mala 
fides. There, the original loan was on a note payable 
at three months ; and when that fell due, another was 

 

given payable also at three months ; and so on until a 
fifth note was given; the price of forbearance being 
an undertaking on the part of the borrower to pay in- 
terest at 10/. per cent. If the transaction was. legal for 
the first bill, it appears to me to be equally legal for the 
second, and the fifth. The renewals, I conceive, make 

(a) See Vallatue v. Liddel, 6 Adol. & £. 432. 
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no difference ; da6, all that would have been necessary 
would have been for the parties to go through the mere 
form of handing the money over on each renewal, and 
then receiving it back again; a ceremony, which it 
would be absurd to think was required by the legisla* 
ture. I cannot construe the clause, as confined to the 
transaction of discounting and transferring bills and 
notes. That is an entirely distinct transaction firom the 
two others mentioned in the statute. It is not necessary 
in this case to go so far as in Holt v. Miers, which 
turned on the facts stated in the plea, and where the 
contract was for a loan, so long as the defendant should 
pay the usurious interest. 

As to the statement in the special case ** that the notes 
were required by the lender merely as a shift and con« 
trivance to evade the usury laws," — I confess I cannot 
view the transaction in that light In one sense, how^ 
ever, it certainly was so; for it was a shift and contriv- 
ance to bring it within the exemptions firom those laws, 
as contained in the S 8c 4 Will. 4. c. 98. ; and the statute 
itself, as it appears to me, enables the parties to adopt 
such contrivance. It was not a shift and contrivance, 
therefore, to evade the laws of the land. All that I can 
declare is, that the note in question is a good note, and 
not afiected by the laws of usury. 



1839. 



£x parte 
Tbrrewsst. 



The Order was, that the decision of the Court of 
Review should 6e reversed ; and that it should 
be referred back to that Court to make conse- 
quential directions, with a declaration that the 
petitioner had a good debt not afiected by usury; 
and that the assignees should refund to the peti- 
tioner all the costs he had paid to them under the 
former Order. 



156 CASES IN BANKRUPTCY. 

1839. Note. — The case came again before the Court of 

^'^'^^ Review, on the 22nd November and 22nd January fol- 

Ex parte 

Tbbbewest. lowing, on the question of the equitable mortgage, and 
as to the right of costs ; when the common Order was 
made, as in the case of an equitable mortgage without 
any memorandum in writing. 



Ex parte John Clare and Edward Browne. — In the 

Wednnday, matter of JoHN GloVER. 

November 7th, 

Although under rLHIS was the petition of execution creditors to annul 
of the 1 & 2 the fiat, on the ground that it was virtually the fiat of 
cannot be an- the bankrupt, and was issued not for the bona fide pur- 
Miy of Iteming P^^® ^^ distributing his effects among his creditors, but 
r^^'thi ^"ti- ^^ ^^^^^ *® ®®* ^^^^ ^^® execution. 
MdtheSS^' It appeared, that the petitioner sued out a fieri facias 
rupt, yet the ac^ainst the bankrupt for the sum of 62/. 14s. 8^., under 

Court may have o * 

regard to the which the sheriff levied on'the 29th June. On the same 

fact of concert, 

in coniunction day Mr. Possmon, the bankrupt s attorney, applied to 

with toe other 

circumstances the attorney for the petitioners, and requested him, on 
which shew that behalf of the petitioners, to accept an assignment of the 
issued for^''^ goods and stock in trade of the bankrupt, instead of the 
^^f ^"" petitioner levying under the execution ; upon a sugges- 

1 ^fulr UsuedT ^^°' ^^^' ^y ®^^^ means some benefit might be obtained 
to defeat an fo^ t|jg croodwiU of the bankrupt's business. To this 

execution, but it ° * 

most not be the proposal, however, the attorney for the petitioners ob- 
rupt. jected, on the ground that such an assignment would be 

an act of bankruptcy, and that some other creditor might 
take advantage of it and make him a bankrupt ; upon 
which Mr. Passman observed, that no other creditor 
could make him a bankrupt^ as none of their debts was 
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large enough for that purpose. The attorney for the 1839. 
petitioners, however, said that the execution must take '-'"^'^^ 

Ez parte 

its course. On the 4th July following Mr. Passman Clarb 

ftad aoother. 

wrote to the petitioners' attorney, informing him that a 
docket was struck against the bankrupt, and that the fiat 
would be proceeded with at once, unless his clients chose 
to come in rateably with the other creditors. To this 
letter the attorney for the petitioners returned a verbal 
answer, that he would not agree to a composition, and 
that he should dispute the fiat, if it were proceeded with. 
On the 10th July the petitioners* attorney received a 
note from Mr. Passman^ announcing that a fiat had been 
issued and was then in prosecution ; which notice was 
signed by Mr. Passman^ as the solicitor to the fiat. On 
the same day the sheriff sold the goods levied under the 
execution, and paid the amount of the proceeds to the 
assignees, under an indemnity. It appeared, that the 
docket was struck on the Sd July, and that the fiat was 
issued on the 8th July, on the petition of William 
Gibbons Glover^ a nephew of the bankrupt, who with 
Thomas Glover, the bankrupt's brother, were appointed 
assignees. The petitioners alleged, that Mr. Passman 
had never before been concerned for W. G, Glover, the 
petitioning creditor, but was introduced to him by the 
bankrupt; that the fiat was sued out by Passman, in 
confederacy with the bankrupt and W. G. Glover; for 
the purposes of the bankrupt, and that the petitioners be- 
lieved that the act of bankruptcy was concerted between 
them ; that there was little property besides the sum of 
70/. 19s. so levied under the execution ; that the petiti- 
oning creditor, and his co-assignee, were persons in 
humble circumstances of life ; and that the former was 
not a creditor for the sum of 100/. 
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I 

I8d9» In answer to the petition^ Mr. Passman made an affi- 

^^^"^ davit^ alleging that the act of bankruptcy was committed 

£z parte 

Clabb some months before the issuing of the fiat; and he denied 

and anothor* 

in general terms, all concert with the bankrupt. 

The bankrupt also swore, that an execution being put 
into his house by Clare and Brawn, he consulted Mr. 
Passman on the best mode of avoiding the execution, 
and getting the man out of possession, and that Mr. 
Passman advised him to execute a deed of assignment 
for the benefit of his creditors. 

The petitioning creditor swor^, that the bankrupt owed 
him 70L and upwards for money lent, and that the re- 
mainder of the debt was constituted of a promissory 
note given by the bankrupt to the wife of the petitioning 
creditor, before her marriage. 

In reply to these afiidavits, it was sworn by a Mr. 
Spilsbury, that notwithstanding the denial of Passman, 
be did on one occasion state, that no other creditor but 
Clare had a debt sufficient to issue a fiat. 

Mr. Swanston, and Mr. Anderdon, in support of the 
petition. It is very plain, that this is the fiat of the 
bankrupt, concerted by him with his attorney and rela- 
tions, for the sole purpose of defeating the execution of 
the petitioners. And there is no answer to the express 
allegation in the petition, that the act of bankruptcy was 
concerted by the bankrupt and his attorney. For, though 
Mr. Passman swears that the act of bankruptcy was 
committed some mcmths before the fiat was issued, he 
does not venture to deny that the act of bankruptcy 
was concerted. It does not appear, that the bankrupt 
has any other property than what was levied under the 
execution, the greater part of which will be exhausted 
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in the expenses of working the fiat; so that there will 
be hardly any thing left to divide among the creditors* 
The petitioning creditor's debt, also^ is insufScient, firom 
their own shewing; as part of it is made up of a note of 
hand given to the petitioning creditor's wife dum sola. 
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1839. 

Ex parte 
Clabe 

&Dd another* 



Sir G. RosB. — Although^ to sustain a fiat on a debt 
due to the wife dum sola, she must in general join with 
her husband as petitioning creditor ; yet^ where a note or 
biU of exchange has been given to her before marriage, 
thaty being a negociable instrument^ is transferable to 
and becomes the sole property of the husband by the 
marriage ; and he alone may sue out the fiat (a). 



Mr. Temple, contrd. Since the passing of the statute^ 
under the authority of which this Court was established, 
it is no objection to the validity of a fiat, that it is con- 
certed by the bankrupt. The 42d section of the Bank- 
ruptcy Court Act (6) is express on this subject. By that 
section it is enacted, " That from and after the passing 
of the act, no commission of bankrupt shall be super- 
seded, nor any fiat annulled, nor any adjudication re- 
versed, by reason only that the commission, fiat, or 
adjudication has been concerted by and between the 
petitioning creditor, his solicitor or agent, or any of 
them, and the bankrupt, his solicitor or agent, or any 
of them." The only ground, therefore, for annulling the 
fiat that can possibly be urged is, that the act of bank- 
ruptcy was concerted. Now, on this point the peti- 
tioners say, that they believe only that the act of bank- 

(a) See M'Feilage v. HoUoway, 1 B. & Aid. 218 j Ex parte Barber, 1 
G. & J. 1, and 1 Deac. Bank, Law, 99. 
(6) I & 2 WUL 4. c. 56. 
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1839. ruptcy was concerted. But will the Court act upon this 



and another. 



loose and general statement, when we expressly deny all 

Ex paite 

Clare conccrt whatever? No satisfactory proof has been ad- 
duced, from which it can be inferred that the act of 
bankruptcy has been concerted ; and as to all other ob- 
jections on this ground, they are now of no avail. 

Mr. SwanstoHf in reply^ was stopped by the Court 

Sir John Cross. — The petitioners in this case are 
execution creditors for the sum of 70/. There is no 
question but that their debt was a valid debt, and that 
the execution was regularly issued. It was no sooner 
put into the bankrupt's house, than a proposal was made 
to him by the bankrupt, through his solicitor, to accept 
of an assignment of the bankrupt's goods and stock in 
trade, instead of levying under the execution. And 
when this proposal was declined, on the ground that 
such assignment would be an act of bankruptcy, — which 
there is no doubt would be the necessary consequence, — 
the solicitor, somehow or other, came into contact with 
a nephew of the bankrupt ; and whether by instructions 
from the bankrupt, or by the advice of the solicitor, — ^it 
is not sufficiently explained, — the nephew strikes a docket 
against the bankrupt; and the solicitor then acquires the 
knowledge of an act of bankruptcy occurring a year ago, 
by the denial of the bankrupt to a creditor. How did 
the solicitor obtain the knowledge of this fact, except 
from the information of the bankrupt himself? Such is 
the act of bankruptcy on which this fiat is founded. 
Then what is the nature of the petitioning creditor's 
debt ? He readily swears, on striking the docket, to a 
debt of lOOZ. and upwards ;^ and he afterwards swears 
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before the Commissioners^ that 75/. was for money lent 18S9. 
to the bankrupt^ but he does not state when the money j,^ ^^ 
was lent, or where^ or for what purpose. Now, when I ?''*"? 
look to all the circumstances of this case, I can hardly 
givecred it to this statement. He alleges, that his motive 
for issuing the fiat was, to prevent the property from 
being swept away by the execution creditor. But the 
execution creditor was only a creditor for 70/. ; while the 
expenses of working the fiat, and enabling the bankrupt 
to get his certificate, would far exceed that sum ; and 
yet it does not appear, that the bankrupt was possessed 
of any other property, than what was taken under the 
execution. But this is not all. How did the parties 
proceed in the proof of debts under the fiat ? It is 
somewhat remarkable, that all the principal creditors 
who have proved debts are relations of the bankrupt. 
There is, first, Thomas Glover^ a brother of the bank* 
nipt, who has proved for the sum of 60/. for money 
lent ; but when^ or where, the money was lent, does not 
appear. Then Catherine Glover, the bankrupt's sister, 
has proved for 100/. for rent ; but rent for what ? The 
premises, in respect of which the rent is claimed, are no- 
where stated in the deposition ; and there is a discrepancy 
in the proceedings in regard to this proof; for the bank- 
rupt, in his balance sheet, states the amount of rent due 
to this individual to be only 88/. Next comes William 
Glover, another relation, who is a hair-dresser, and he 
has also proved for 64/. for money lent, without saying 
when or where the loan took place. And then follows 
William Gibbons Glover, the petitioning creditor, who 
has proved for 175/., and part of whose debt I have 
already observed upon. There are one or two otlier 
iroofs of a similar kind, which j^nake the proofs of the 
yoL. ly. M 
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1839. bankrupt's relations amount to 4002. and upwards ; while 
Ex pule ^^^ debts of the other creditors^ who have proved under 
and uo^ the fiat, amount only to 139/. Now, can we come to 
any other conclusion, than that the whole transacdon,— 
compounded of the petitioning creditor's debt, the act of 
bankruptcy, and the proo& under the fiat, — ^was a fabri- 
cation firom beginning to end ; and that the sole object 
in issuing the fiat was to defeat the execution creditor, 
and to enable the bankrupt to get his certificate ? I am 
of opinion, that the fiat was firaudulently issuedi and was 
contrived between the different parties concerned, not for 
the purpose of distributing the bankrupt's effects among 
his creditors, but to defeat the just rights of the peti- 
tioners ; and that it ought for that reason to be annulled. 

Sir Gborge Rosb.— It becomes unnecessary to refer 
to the 4Snd section of the act of parliament, which de- 
clares that a fiat shall not be invalid by reason of its 
being concerted between the petitioning creditor and 
the bankrupt; for, in the present case, I am of opinion 
that this is not the fiat of the petitioning creditor, but of 
the bankrupt himself. I admit that after this enactment 
we cannot annul a fiat for concert alone ; but then we 
may look to the concert, in connection with the other 
circumstances of the case. Neither am I disposed to 
dispute the proposition, that any creditor may properly 
take out a fiat to defeat an execution ; but then it must 
not be the bankrupt's fiat. I wish to divest this case of 
all the circumstances which do not properly belong to 
it; one of which is, that the bankrupt wishing his pro- 
perty to be fairly divided amongst his creditors, con- 
certed a fiat for that purpose with the petitioning cre- 
ditor. That representation of the facts has been strongly 



J 
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nidged to us in argument by the counsel for the petition- 18^9. 
ing creditor ; but this is no such case. The ground on £^ ^^ 
which the judgment of the Court proceeds is, that the j^^P^'^'lu 
fiat was fraudulently issued. Mr. Passman has not an- 
swered satisfactorily to my mind the charge of collusion 
with the bankrupt, nor the statement of Mr. SpUsburyy 
who expressly swears that Passman assured him that no 
other creditor but the petitioners had a debt large enough 
to issue a fiat against the bankrupt. Mr. Passman tra- 
verses this statement, generally, in the words of a special 
pleader, that he did not use such words ; but he does 
not deny having made use of words to the like effect; 
which it is always usual to insert in an affidavit denying 
having spoken particular words imputed to the deponent, 
when there is no foundation whatever for the charge. 
Then Mr. Passman says, that he did not look to the 
property of the bankrupt to repay him the costs of issu- 
ing the fiat, but to the petitioning creditor, well knowing 
that the bankrupt's property would be insufficient for 
that purpose. Does not this strengthen the evidence of 
thb being the bankrupt's fiat, or rather the fiat of the 
bankrupt in collusion with the solicitor of the petitioning 
creditor ? Then, on referring to the proceedings, I do 
not find any legal proof of the act of bankruptcy, nor 
am I satisfied with the proof of the petitioning creditor's 
debt. But the circumstances I have already dwelt upon 
are quite sufficient to induce me to concur in superseding 
this fiat, on the ground of fraud. 

Order, that the fiat be annulled, with costs. 



m2 
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1839. 



Wettminsler, 
November 1th. 

The date of a 
ceitiikaite wri(- 
ten on an era- 
sure ought to 
be explained 
by affidavit. 



Ex parte James Brown. — In the matter of James 

Brown. 

XhIS was the petition of the bankrupt to annul the 
fiat, upon the consent of all the creditors. A difficulty 
had been raised at the Bankrupt Office in drawing up 
the order, in consequence of the date of the certificate 
of the Commissioners being written upon an erasure. 



Mr. Anderdon, in support of the petition, applied for 
an order that the certificate might pass. 

Sir George Rose. — The proper course is for the pe- 
titioner to make an affidavit that the erasure was made 
before the signature of the creditors, and with the know- 
ledge of the Commissioners. Upon doing this,. you can 
take the Order. 



Ex parte Thomas Snape. — In the matter of John 

Noi>emher7th. RaNSFORD. 

One of the pro- ThIS was the petition of a public officer of a Joint 

pnetors of a * * 

Joint Stock Stock Banking Company for an Order to prove, and stay 

Banking Com- 
pany having the certificate. The petition stated, that in May 1835 

tailed to pay 

the amount of a the bank was established, pursuant to the provisions of 

further call upon 

his shares, and the 7 Geo. 4. c. 46., and that upon the formation of the 
bankrupt; SeW, partnership a deed of settlement bearing date the 11th 
pany bad nT May 1835 was executed by the several parties concerned, 
fofthe am^nt ^^^"g expressed to be made between certain persons 

of such call. 

before an account was taken of the debts and credits of the partneiship. 

Id a petition to prove and stay the certificate, it is a necessary allegation that the amount 
of the debt sought to be proTed will lorn the certificate. 
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therein described of the first part^ the bankrupt and one 
Henry Bradshaw of the second part^ and the several 
other persons whose names were, or should be, thereunto 
subscribed of the third part That by a certain clause^ 
No. 1, contained in the indenture^ it was provided and 
agreed, that the several persons parties to the indenture 
should and would become partners together in a com- 
pany or society to be called '' The Leamington Bank/' 
to be managed and conducted pursuant to the several 
rules, regulations, and provisions thereinafter contained. 
That by a certain other clause, No. 3, contained in the 
indenture, it was provided and agreed that the capital of 
the company should be 200,000;. divided into 10,000 
shares of SO/, each. And that the board of directors 
should have the sole power to allot to subscribers, or 
purchasers, such of the shares as had not at the date of 
the indenture been subscribed for and allotted ; and that 
the holders of shares should be designated by the name 
of ** Proprietors.'' By the clause No. 12, it was pro- 
vided, that every proprietor of shares should pay the 
instalment of 6/. per share on or before the 12th May 
then instant, and that a general meeting, specially called 
for the purpose by the board of directors, should have 
power to come to a resolution that all the proprietors or 
shareholders should be called upon to pay a further 
instalment on such shares. By the clause No. 13, it 
was provided, that in case any instalment should remain 
Unpaid for the space of one calendar month, it should 
carry interest at the rate of dZ. per cent per annum from 
the day on which the same ought to have been paid. And 
that no proprietor should be allowed to exercise any 
right, or be entitled to any dividend, bonus, or other be- 
nefits under the same, until be should have paid the 
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1839. 



£x parte 

Snaps. 
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1839« amount of every call in respect of the shares to which he 
^]^^^ might be entitled^ together with all the interest which 
Snapi. should have become due and payable thereon. By the 
clause No. S3 it was provided, that the business of the 
Company should be under the exclusive management 
and control of a board of directors, which should be 
composed of not more than six, nor less than four pro- 
prietors. By the clause No. 70 it was provided, that the 
board of directors should have full power to commence, 
institute, and prosecute, and to defend, in the name of 
any one of the public officers of the Company, aa the 
nominal plaintiff, petitioners, prosecutors, or defendant, 
any actions and suits, and also any petition to found any 
commission of bankruptcy, against any person whatso* 
ever, whether a proprietor of the Company, or for any 
other matter relating to the concerns of the Company, 
and to discontinue, abandon, release, or become nonsuit 
in any such action, suit, or proceeding, as the board of 
directors should think fit. By the clause No. 71 it was 
provided, that it should be lawful for the board of direc- 
tors to prove any debt due to the Company from any 
bankrupt or insolvent, whether proprietor or not, and to 
receive the dividends payable in respect of the same, and 
to act in all matters arising out of or under any such 
bankruptcy or insolvency, and to direct and empower 
any public officer of the Company, or the manager, or 
any other person, to become and act as assignee under 
any commission of bankrupt, or of any insolvent debtor's 
estate, and to sign the certificate, release, or other dis- 
charge of any bankrupt, insolvent, or other person, who 
* should be or stand indebted to the said Company. 

The bankrupt subscribed for and had allotted to him 
100 shares, and executed the deed of settlement as pro* 



CASES IN BANKRUPTCY. 



167 



prieUnr of such shares ; and the instalment of 5/. per 
share^ which by the twelfth clause of the deed of settle- 
ment it was provided should be paid on or before the 
13th May 1835, was duly paid and satisfied in respect 
of these 100 shares. On the 17th November 1835, the 
bankrupt subscribed for and had allotted to him 100 
other shares, upon which also the instalment of 5/. per 
share was thereupon duly paid ; and the bankrupt con- 
tinued proprietor of the 900 shares down to the 25th 
January 1887, when a further instalment of 5/. per share 
was called for, pursuant to the provisions of the deed 
of settlement^ of which 21. lOs. per share was to be paid 
on or before the 26th April then next, and the remaining 
%L lOf. on or before the 8th August then next. The 
bankrupt never paid any portion of this last call, which 
on his 800 shares amounted to the sum of 1000/. 

On the 15th July 1839 the fiat issued. On the 8th 
August 1839 the bank applied to prove for the 1000/., 
but the proof was rejected by the Commissioners. The 
petition all^^ed, that upon a final settlement of all ac- 
counts between the bankrupt and the partnership, a ba- 
lance would be found due firom him, to the full amount 
of the said sum of 1000/. 

The prayer was, that the petitioner, as the public 
oflScer of the banking Company, might be at liberty to 
prove for the sum of 1000/., and that until such proof 
eottld be made, the allowance of the bankrupt's certifi- 
cate might be stayed ; and that the petitioner, on behalf 
of the said Company, might be at liberty to assent to or 
dissent firom the allowance of such certificate ; or, if the 
Court should be of opinion that the Company were not 
entitled to prove> until the accounts between the bank- 
rupt and the said Company were adjusted, — then that 



1839. 



£z parte 

Snaps. 
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1839. the allowance of the certificate might be stayed, until an 
J^^^^^ account could be taken, and the amount due thereon 

Ex parte 

Shape. ascertained* 



Mr. Girdlestane, and Mr. Bolt, in support of the pe* 
tition. Besides the clauses of the deed, as stated in 
the petition, it may be proper to call the attention of the 
Court to the 14th clause, which declares, that the shares 
of any proprietor shall be forfeited, on non-payment of 
any call for the space of two calendar months ; and to 
the 67th clause, which gives the directors power to remit 
any forfeitures. This petition is preferred under the 
provisions of the 7 Geo, 4. c. 46. s. 9., which declares, 
that all actions, suits, and also all petitions to found any 
commission of bankruptcy against any person, may be 
commenced or instituted on behalf of any banking com- 
pany, against any person, whether a member of the com- 
pany, or otherwise, in the name of any one of the public 
officers of the Company, as the nominal plaintiff^ or pe- 
titioner. In the deed of settlement, there is an express 
covenant on the part of the bankrupt, to bring in or pay 
the sum of 1000/. to the common fund, for the purposes 
of the partnership. 

Sir George Rose. — In this case, part of the prayer 
of the petition is, to stay the certificate ; and there is no 
allegation in the petition, that the amount of the debt 
sought to be proved would be sufficient to turn the cer*- 
tificate. 

Sir John Cross. — That omission appears to me to b^ 

« 

fatal to so much of the petition, as seeks to stay the 
certificate. In general, a defective allegation in a pe" 
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tidon may be supplied by an order for leave to amend ; 
but not in the case of a petition to stay the^ertificate. 

The argument then proceeded on the right of proof. 



1839. 



£x parte 
Smapb. 



Af r. Girdlestane, and Mr. Rolt. The rule in bank- 
ruptcy is, we admits that an unascertained balance can- 
not be proved by one partner against another ; but there 
is an exception to this rule, in the case of fraud. There- 
fore, where one partner draws out fraudulently part of 
the partnership funds, and becomes bankrupt, it has 
been held that the other partners may prove for the 
amount so abstracted ; Ex parte Harris (a). In that 
case Lord Eldon says, " In order to establish a right of 
proof for the joint estate against the separate estate, or 
for the separate estate agunst the joint estate, it must be 
made out, that the money was taken improperly and 
fraudulently . In this sense, improperly and Mudulently, 
that it was taken against the contract between the parties, 
express or implied ; or, as against an individual partner^ 
to increase his private estate. I have oftener than once 
expressed my confirmation of that opinion, that those 
circumstances would, in a legal sense, constitute fraud ; 
for if a case occurred, in which either by inference from 
the terms, or by the express terms of an agreement, 
there was a contract to act, or I should rather say a 
prohibition from acting, in a particular manner, and the 
partner did that act, without the knowledge, privity, con* 
sent, or subsequent approbation of his partner, and to 
the intent to increase his private funds, that would be 
prima facie fraud." According to Lord EldorCs defini- 
tion, therefore, the fraud consists in contravening the 

(a) 1 Rose, 487. 
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1859. terms of the partnership contract; and the firaud there 
£x ptrte alluded to was, the taking money out of the partnership 

Sifiri. Aindsi contrary to the articles of partnership. Upon 
the same principle, we contend, that the omission to pay 
money into the funds of the partnership, contrary to the 
contract between the partners, will be equally within the 
definition. The rule as to proof between partners appears 
to be this ; that where one partner can sue another in a 
court of equity, — or where he can sue him at law, and 
a court of equity would not restrain him from so suing,— 
in either of these cases the partner can prove. And it 
has been determined, that where one of two partners 
paid the whole price of the goods, which were to con- 
stitute the partnership stock, to which both partners 
were to contribute equally, he had a right of action 
against the other partner, for his moiety of the price 
to be furnished by him in the first instance ; although 
there might be an account to be taken between them, as 
partnersj upon the subsequent disposal of the joint stock ; 
Venning v. Leckk (a). 

Sir John Cross. — It is admitted to be the rule, that 
one partner cannot prove against another, until all the 
partnership creditors are paid in fiiU. But thia petitioner 
says, that his case is an exception to that rule, on the 
ground of a fraudulent breach of the contract of co- 
partnership. It does not appear to me, however, that 
he has brought his claim within the principle of the ex- 
ception. We must deal with this case precisely like 
that of one of two partners, divested of all the oompli* 
cation of the clauses in the deed of settlement. Sup- 
pose one of two partners has not brought into the bu- 
siness lOOOZ. for his share of the capital, and becomes 

(a) 13 £ast, 7. 
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a banknipt ; could the other partner prove against his 
estate, before he had rendered an account of the 1000/. 
to be brought in by himself? I apprehend he could 
have no such right The same principle applies to the 
pftsent case. 



1839. 



El ptrte 

Ships. 



Sir GsoRGE Rose. — ^Without embarrassing the case 
with the special circumstances that attach to it, it ap- 
pears to me, from the deed itself, that this call of 1000/. 
constitutes no legal debt due from the bankrupt to the 
Banking Company. 

Petition dismissed, with costs. 



£x parte Thomas Nesbitt and others. — In the matter 
of Joseph Mould and Chaeles Mould. 

This was the petition of the assignees to substitute 
another petitioning creditor's debt, and that the fiat 
might be declared valid ; or that a new fiat might issue, 
at the costs of the present petitioning creditor. It ap- 
peared, that the fiat issued on the 25th June 1839, on the 
petition of one William Whitchurch; who on his exami- 
nation before the Commissioners admitted, without any 
endeavour to conceal the matter, that on the day after 
tbe flat was issued, he had received from one of the 
bankrupts 1801 in part payment of his debt, without 
being conscious that there was any illegality in such a 
proceeding. He had since refunded the money, with 
the approbation of the Commissioners, and various sales 
bad taken place under the fiat. 



Wettmintter, 
Noo. 12. 

Where a pe- 
titioning cre- 
ditor, in perfect 
isnorance of 
the illegality of 
the transaction, 
reoeiyed part of 
hit debt from 
the bankrupt, 
after the issuing 
of the fiat, and 
had refunded 
what he had so 
receitedf with 
the approbation 
of the Commis- 
sioneriy^the 
Conit, on the 

SrpIicatioD ef 
e assignees, 
ordered the fiat 
to be proceeded 
in. 



Mr. J. Russell was in support of the petition^ 
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Ex parte 

Nesbitt 

and others. 
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Mr. Swanston appeared for Mr. Whitchurch, tbe pe- 
titioning creditor. 

Sir John Cross. — ^The only application, that is neces- 
sary to be made under these circumstances, is under the 
8th section of the act of parliament (a), which gives the 
Lord Chancellor power, either to supersede the com- 
mission, or to direct it to be proceeded in. 



The Court made the following 

Order, that the existing fiat was, under the cir- 
cumstances, a valid fiat, and that the same should 
be proceeded in; and that the petitioning cre- 
ditor, William Whitchurch, should pay the costs 
of this application. 

(a) 6 Gw, 4. c. 16. 



WatmifuUr, 
November Ttk, 

Special order 
made to im- 
pound a sepa- 
rate fiat, in 
favor of a sub- 
sequent joint 
fiat. 



Ex parte William Richard Ravenscroft and others. 
— In the matter of Richard George Beesley and 
Joseph Heawood. 

1 HIS was the petition of the assignees undel* the joint 
fiat, praying that a separate fiat which had been issued 
against Beesley might be annulled, in fitvour of the joint 
fiat. 

It appeared, that the two bankrupts were in partner- 
ship as cotton spinners, and that the separate fiat against 
Beesley issued on the 24th July, under which however 
he was not adjudged a bankrupt until the SSd August; 
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1889. 



and on the 9th September a person who was a public 
accountant, and not a creditor of the bankrupt, was 
chosen assignee. Beesley had not passed his last exa- Ravenscrott 
mination, nor obtained his certificate. ° ^^* 

A joint fiat issued against both the bankrupts on the 
27th July, under which they were adjudged bankrupts 
on the 1st August; and on the 24th August the peti- 
tioners were chosen assignees, who were considerable 
creditors under the joint estate^ as well as against Bees-' 
ley\ separate estate. Debts to a large amount had been 
proved, and still remained to be proved, against the joint 
estate. The petitioners alleged, that the joint efiects 
were of much greater value than the separate property of 
Beesley f and that no sales had been made under the 
separate fiat. 

Mr. Swanston appeared in support of the petition. 

Mr. Bethell contrd. 

Sir Georob Rose. — The better plan will be, under 
these circumstances, to impound the separate fiat, giving 
the assignee under that fiat power to inspect the pro- 
ceedings from time to time under the joint fiat, for the 
purposes of the separate estate. 

Sir John Cross entertained some difiiculty in the 
matter, but finally concurred in the following 



Order, that the separate fiat should be deposited 
in the office of the secretary of bankrupts, toge- 
ther with all proceedings taken under it, and that 
all further proceedings under the same should 
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IS39. be stayed ; that the aaaigne e under the sqmzate 

^^]P^ fiat be restrained from intermeddling with that 

^*^'* A*^" estate, but to have the power of inspecting the 

proceedings .from time to time under the joint 
fiat, for the protection of the interests of the se- 
parate creditors ; that he account before the Com- 
missioners for all monies and effects of Beesley 
(if any) which have come to his hands ; and that 
the proof of debts under the separate fiat bs 
transfem^ to and filed with the proceedings un« 
der the joint fiat* 



Wettmintter, Ez parte Thomas May.— In the matter of Thomas May. 

November 12iA. 

•1^*^ted the ^^^^ ^*® ^® petition of the party against whom a fiat 
bankrupt has a had issued, which had been annulled for want of prose- 

ri^ht to have it ^ ^ 

eDroiled of re- cution, praying that the same might be enroUedi in order 
purposes of an that it might be produced in evidence in support of an 
where the peti. acdou brought by the petitioner against the petitioning 

tioaiDg; creditor <«•. ^ •■•. •■ • . i/*, • . i • 

refused to pro- Creditor, for maliciously suing out such fiat against him. 
ro^ment.The'^ ^^ appeared» that the fiat was in the hands of the pe- 
u?o Us^enroSed, titioning creditor ; and that the petitioner had applied to 
b^cred^tor^tr ^™ ^'^^ **® production, in order to have it enrolled at 
pay the costs of the petitioner's own costs, but that the petitioninir credi- 

the appIicatioD. *^ ' ir -o 

tor refused to produce it for that purpose* 

Mr. •/. Russell^ and Mr. Anderdon^ in support of the 
petition. The fiat, though in the hands of the petition- 
ing creditor, yet, being the process issued by this Court, 
is subject to the jurisdiction of the Court. This appli" 
cation is rendered necessary under the provisions of the 
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HkS Win. 4. 0. 114. s. 8., which declares that no fiat, 1839. 
nor inj adjudication of bankruptcy, or appointment of ^^P^rte 
assignees, or certificate of conformity, shall be received ^^^* 
in evidence, unless the same shall have been first en- 
tered of record in the Court of Bankruptcy. The 96th 
lection of the 6 Oeo. 4. c. 16. was supposed not to apply 
to fiats in bankruptcy, and therefore the above enact- 
ment was made for the purpose of enabling fiats to be 
enrolled. Notwithstanding the fiat has been annulled, 
it is not extinguished; the process of annulling only 
prevents its legal operation. The petitioner submits, 
that the Court will think it its duty to interfere, and pre- 
vent the pedtioning creditor from defeating the action by 
the omission of this requisite formality. 

Mr. Swanstcn, and Mr. Bethett, for the petitioning 
creditor. The 8th section of the 2 & 3 WiU. 4. c. 1 14. 
has re&renoe exclusively to fiats in actual operation, and 
not to those which have been annulled. This appears 
from the previous enactment of 6 Oeo. 4. o. 16. s. 96., 
which is confined to such commissions only as have 
taken efiSK^; and this enactment is by the subsequent 
statute only extended to Jiats ; there is no jurisdiction, 
therefore, in this Court to make the Order required, 
after the fiat has been superseded. [Sir John Crow. 
What do you say to JEx parte Cowan (a), where it was 
determined that the Lord Chancellor might make an 
Order binding on the parties to the bankruptcy, notwith- 
standing the commission had been superseded?] That 
case does not apply to the enrolment of a document, 
which has become a nullity. The fiat, after it has been 

(a) 3 B. & Aid. 123. 
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1839. annulled^ is a mere piece of waste paper. There is no 
E arte precedent for such an Order as that now applied for. 

MlY. 

Mr. RusseUf in reply, was stopped by the Court. 

Sir John Cross. — In this case, the bankrupt says that 
the fiat has been annulled, but not recorded. Now the 
5th section of the 2 and 3 Will. 4. c. 114. enacts, that 
all fiats, and all adjudications &c. may and shall be en- 
tered of record in the Court of Bankruptcy, upon the 
application of, or on behalf of, any party interested 
therein, on the payment of the fees thereafter mentioned, 
without any petition in writing presented for that pur- 
pose. The bankrupt against whom the fiat was issued, 
is a party interested therein; and he is perfectly right 
in stating, that under the provisions of the 8th section of 
the statute the fiat cannot be ofiered in evidence, unless 
it has been entered of record. Here, therefore, is an 
action pending, which must fidl, if the fiat is not recorded. 
The party who has got possession of the fiat has shown 
no reason for his refusal to produce it, except that it will 
give the petitioner an opportunity of trying the action; 
a good reason, as it appears to me, for granting the 
prayer of the petition. It is said, however, on the part 
of the respondents, that this Court has no jurisdiction to 
make any Order, because the fiat has been annulled. I 
have not the least doubt of our jurisdiction, on the au- 
thority of the case I have cited of Ex parte Cowan. 
And, in addition to the clauses of the acts of parliament 
already adverted to, I may refer to the 95th section of 
the 6 Geo. 4. c. 16., which enables the Lord Chancellor 
to appoint a proper officer ^' to enter of record all mat- 
ters relating to commissions.^ 
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Sir George Rose. — The only difficulty I have in 
making the Order is, as t6 the party whom we shall di- 
rect to pay the costs of this application. As it has been 
rendered necessary, however, by the refusal of the pe* 
titioning creditor to comply with the legal requisition of 
the petitioner, I think the petitioning creditor must pay 
the costs. 

Ordered as prayed; the petitioning creditor 
to pay the costs of the application. 



1839. 



Ex parte 
May. 



Ex parte Elizabeth Palmer and others. — In the mat* 

ter of George Peach. 

This was the petition of ce^^t que trusts for the sub* 
stitution of a new trustee in the room of the bankrupt, 
and for liberty also to prove for a sum of 1500/., which 
was lent to the bankrupt upon his promissory note. The 
amount of the remaining trust fund was 360/., which was 
standing in the joint names of the bankrupt, and a de- 
ceased co-trustee. 

Mr. Anderdon^ in support of the petition, submitted 
to the Court the propriety of appointing the new trustees, 
without the usual reference, as the property was so small 
in value, and there was no doubt of their respectability, 

Mr. Swanston, contrcL, 

The Court said, that if the usual Order was dispensed 
with, an affidavit must be made as to the fitness of the 
new trustees. 

Ordered as prayed, upon the production of 
the necessary affidavit. 

VOL. IV, N 



We$tmn»tir, 
November 20t/i. 

On the appoint* 
ment of a new 
trustee, without 
the usual refer- 
ence, there must 
be an affidayit 
as to his fitness 
for the appoint- 
ment. 
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1839. 

v^v-^ Ex parte John Tarleton, — In the matter of John 

WestmUaUT TaRLETON- 

Novembtr lOih. 

pennitted to'^* XhIS was the petition of the bankrupt for leave to sur- 
commissfon ^- ^^Xi^^f Under the following circumstances stated in the 

^^"^"^ "^ iS^to '^^^ bankrupt, and Daniel Backhouse, previous to 
him. in not hav- the year 1802, had carried on the business of mer- 

ing previoosly 

surrendered ; he chants in partnership; but on the 16th July 1802 the 

paying the costs 

of the meeting partnership was dissolved, and notice of such dissolution 

for that purpose. ii-. .-i.i^ a i-i- 

was duly advertised in the Gazette; after which time 
the petitioner never traded. In November 1814 the 
petitioner was advised, that by going to Holland he 
could make an arrangement, which would be very advan- 
tageous in the settlement of his West India affairs, by 
relieving some estates in Demerara from a prior mort- 
gage in favour of persons resident in Holland; and the 
petitioner proposed proceeding from Holland to the 
West Indies, fbr the purpose of there winding up the 
concerns of Tarleton and Backhouse, The petitioner 
accordingly left England and went to Holland on the 
9th April 1815, having first executed a conveyance 
of his landed property to his son John CoUingwood 
Tarleton; but no part of the partnership effects and pro- 
perty was comprised in such conveyance. The peti- 
tioner stated, that when he embarked for Holland he 
was possessed, independently of his partnership pro- 
perty, of a very large real and personal estate, the for- 
mer producing an income of 4611/., and the latter 
amounting to upwards of 90,000/., and that the part^ 
nership property was also of very considerable value. 
On the 22d June 1815, while the petitioner was abroad, 
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a commiaskni of bankrupt was issued against him, 
grounded on the petition of the executors of Mr. Back- 
heme: upon which the petitioner's son, Mr. J. C. TarU- 
tan, without the knowledge of the petitioner^ presented a 
petition to the Lord Chancellor^ in the name of his 
father and himself (but not signed by his father ), praying 
that the commission might not be advertised ; when the 
Chancellor directed an issue^ which was tried in the 
spring of 1816 ; when the jury, with the concurrence of 
the judge, found that the petitioner was a bankrupt, and 
upon the matter being again brought before the Lord 
Chancellor, he ordered the commission to be proceeded 
with. The commission was accordingly advertised in May 
1816, and two of the executors and sons-in-law of D. 
Baehhouse^ and J* Barnes, a friend of their's, but not a 
creditor of the petitioner, were chosen assignees. On the 
Sdi August 18^ a renewed commission was issued. The 
petitioner alleged, that his debts, with the exception of 
certain bonds, did not amount to 300/., which sum was 
owing to other parties, and not to the executors and 
sons-in-law oi Daniel Backhouse; but that the petitioner 
had been informed, that certain sumis had been proved 
under the commission by some persons; the particulars 
of which proofs the petitioner had had no opportunity 
to investigate; and having been advised by counsel that 
he was no bankrupt, he determined to resist the com- 
mission. From 1816 to 1821, the petitioner was in ex- 
pectation, and led to believe, that J. C. Tarleton was 
making, or would be able to make, arrangements for the 
supersedeas of the commission with the assignees, or 
was taking, or would take, proceedings to try the validity 
thereof. In the year 18S7, the petitioner for the first 
time discovered that his son had become the purchaser 

n2 



1839. 



£z parte 
Tarleton. 
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1839. of the Collingwood estate irom the assignees ; and other 
^'^^ circumstances induced him to suppose, that his son 
Tarletok. and the assignees were endeavouring to keep the entire 
management and benefit of the property to themselves, 
and to keep the petitioner abroad. The petitioner, ne- 
ver having acquiesced in the commission, in the year 
18^ brought an action against the surviving assignees, 
for the purpose of trying its validity; but the defendants 
having obtained a rule that the petitioner should give 
security for costs, the action was stopped, as the peti- 
tioner had not the means to give such security. In 
June 1829 the petitioner brought an action of ejectment 
against a Mr. Parker y who had purchased part of his 
property at Liverpool from the assignees, with the view 
of trying the validity of the commission; upon which 
the assignees, on the @9th of November 1831, obtained 
an Order from the Lord Chancellor, that the petitioner 
should be restrained from proceeding in such action. 
On the 24th December 183^, the petitioner filed a bill 
in the Court of Exchequer against the assignees and 
his son, J. C. TarUtony for an account ; but, not having 
obtained any relief in the Court of Exchequer, he, in the 
year 1835, petitioned the Lord Chancellor for a reversal 
of the order of S9th November 1831; which petition was 
heard on the ^ August 1836, and in August 1837 was 
dismissed. On the 2d March 1838, the petitioner filed 
his bill in the Court of Chancery against his assignees 
and J. C. Tarleton, praying for an account, and that the 
sale to J. C. Tarleton might be declared fraudulent and 
void, and that an inquiry might be directed to a Master, to 
ascertain whether any and what sum of money was in 
fact justly due and owing from the petitioner to the ex- 
ecutors of Z>. £ackhous€p the petitioner being willing. 
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and ofiering; to pay what (if any thing) was justly due to 18d9. 
them. To this bill the defendants pleaded, that the £x parte 
suit in the Exchequer was still pending; which plea was Tarleton. 
allowed ; the bill in the Exchequer was afterwards dis- 
missed^ and a bill de novo filed in the Court of Chancery. 
The defendants, having taxed their costs of the dimissed 
suits, obtained an Order to stay the proceedings until the 
costs were paid. The petitioner alleged, that he had 
been deprived by the commission of all his property, 
and that for several years past he had had no funds 
whatever for his support, except such as had been de* 
rived from the assistance of a relation ; but that such 
assistance has ceased, and that his wife died lately at 
an advanced age, under circumstances of great privation; 
and that he had no funds whatever to pay the costs 
ordered to be paid by him. That he had always 
been advised by the most eminent counsel, from the time 
of the issuing of the commission against him, that it was 
not a valid commission. That he had never submitted 
to the commission, and had never, by any notice or sum- 
mons or order served upon him, been called on to sur« 
render to it. That he was advised that it was doubtful, 
whether, in consequence of his never having submitted 
to the commission, a court of equity could give him re- 
lief; and that although he was convinced of the inva- 
lidity of the commission, yet he was advised to submit 
himself to it, in order to obtain the desired relief. The 
petitioner alleged, that he had been informed that in 
the year 18^ so much as Vis. 6d. in the pound had 
been paid on the debts proved under the commission; 
and that there was now in the hands of the assignees 
a very large surplus of the petitioner's properly* That 



L.. 
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1839. the debts proved under the commission had been, or 
^"^^^ ought to have been, paid in full. That the petitioner 
Tarleton. was upwards of 83 years of age, and infirm of body. 
That he was willing and desirous, in order to obtain 
the desired relief, to surrender to the commission, and 
submit himself to be examined; but that from his ad- 
vanced age and infirmity, he was desirous to be examined 
in London. 

There were also various charges brought by the bank- 
rupt against his assignees, as to the mismanagement of 
the property and other matters ; but these allegations 
were abandoned by his counsel, on the hearing of the 
petition. 

Mr. Swanston, in support of the petition, stated, that 
though the petition alleged a variety of matters, it was 
proposed to limit the present application to an order for 
leave to surrender, which he hoped the Court would per- 
mit to be taken in London, where the bankrupt was now 
resident ; for it would be at the risk of his life to go to 
Liverpool to surrender. [Sir G. Hose. — Wishing to do 
all that is possible, can the Court do more than make the 
order for leave to surrender, retaining the petition ?] 

Mr. Spence, Mr. Girdlestone, and Mr. Sharpe, for the 
assignees. This is a case of gross obstinacy on the part 
of the bankrupt, in filing bills in equity for relief before 
he surrendered. He has omitted to surrender for twenty- 
three years, and has put the estate to enormous expense, 
by dragging the assignees into every court of law and 
equity. We call on the bankrupt to say, in what period 
from this time he proposes to surrender; for the assignees 
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do not belteve, that he has any real intention to surrender. 1839. 
If the Cottrti however, makes an Order for that purpose^. ^ ^^ 
it ought to be a preliminary condition to the Orderi that '^^>^^>" 
the eo6t8 of the assignees in defending the suits in equity 
should be paid. Those costs amount to 376/. [Sir O* 
Bo99. We cannot go beyond the question* that the 
bankrupt should be permitted to surrender.] As the 
bankrupt asks a favour of the Court, and ought to have 
paid these costs, it is not an unreasonable condition that 
he should be ordered to pay them, before the Court ac- 
cedes to the prayer of his petition. It is not a matter of 
right, that the bankrupt should surrender ; it is merely a 
matter of indulgence ; and in Ex parte Carter (a), it was 
held| that a bankrupt, obtaining leave to surrender after 
the time was out^ must pay the costs of the indulgence. 
But it is for the Court to say, whether after all this delay 
on the part of the bankrupt, he ought to be permitted to 
surrender $ for where the Court thinks that a bankrupt has 
not acted bonAfide^ in neglecting to surrender, it will dis- 
miss his petition for that purpose ; Ex parte White {b). 
As to various parts of the petition, the bankrupt has no 
locne standi ; for, not having surrenderedi he had no right 
to pray for any of those matters. And^ if the Court de- 
tained the petition or directed it to stand over, as to those 
matters, it would sanction a most irregular application. 

Mr. Swanstan was not called on to reply. 

Sir John Cross. — This is not an ordinary case^ 
Although the bankruptcy took place twenty-three years 
biek} the assignees admit that they had not yet wound 

(a) 4 Mad. 394. (6) % Browo, 47. 



Tarlbton. 
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1889. up the affairs^ and that proper^ was still to be got in. 
Ex parte among which was West India property to a large amount. 
Every one knew^ that the confusion which has arisen in 
West India property has occasioned great fluctuation in 
the value of such property, and had been the cause of great 
delay in realizing it. No blame therefore is attributable 
to the assignees, that they have not been able hitherto to 
wind up the affidrs. But this is not the case of an ob- 
solete bankruptcy; for the business is going on, and this 
aged gentleman is now willing to assist his assignees in 

realizing the property that remains to be got in. The 

f 

petitioner alleges, that there will be a large surplus of 
property in the hands of the assignees ; whether that is 
so or not, may become a question hereafter ; but, at all 
events, it will not be right to shut the bankrupt out from 
leave to surrender ; and it appears to me, that it would 
be unjust to impose upon him as a condition that be 
should first pay the costs of the suits in equity, when 
there is most probably a surplus, out of which the as- 
signees may get those costs. 

Sir G. Rose. — There is no doubt, that the surrender of 
the bankrupt will benefit both himself and the creditors. 
The only question in this case, as «it appears to me, is, 
whether the bankrupt ought to pay the costs of his sur- 
render, or not. If a public meeting had been advertised 
for any purpose, the bankrupt might then indeed have 
taken advantage of that meeting, for the purpose of sur- 
rendering himself to his commission ; but it is clear, that 
if he requires a private meeting for that purpose, it must 
be at his own expense. As to the case cited from BrowtCs 
Reports, we know that the law then was, that the non- 
surrender of a bankrupt to his commission was a crime 
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punishable with death ; and such being the serious con- 
sequence of the bankrupt's omission to surrender, the 
LordChancellor^when a case of that kind came before him, 
would act upon the principle subsequently expressed by 
Lord JEldan, who said, on an application of this nature, 
" I cannot give the bankrupt leave to surrender, unless 
I can recommend a pardon/' But the law, as well as 
the practice, has been altered since that time; and a 
bankrupt is now permitted to surrender, where his omis- 
sion to do so has not proceeded from any fraudulent in- 
tention. The Order therefore ought to be, that the 
bankrupt may have leave to surrender at such time and 
place as the Commissioners may appoint, he paying the 
costs of the meeting that may be called for that purpose, 
and that the rest of the petition as to other matters should 
stand over ; the assignees being at liberty to apply to 
dismiss the petition as to those matters, in the event of 
its being kept hanging over their heads. 
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1839. 



Ex parte 

TaRL£TOM. 



Order, that the bankrupt may have leave to sur- 
render on payment of the costs incidental to a 
meeting for that purpose ; and the petition, as to 
other matters, to stand over. 



Ex parte Phillis Young and Joseph Young. — In the 
matter of Elizabeth Gowen and Arthur Shanks. Weominnef 

1 HIS was the petition of the administratrix of a mort- Two partners, 

to aecureapart- 
gagee of the bankrupt, and her husband, praying that nership debt, 

conveyed oer- 
tain joint property particularly described in the deed, " and all other the hereditaments of them, 
5t either of them, situate eltewhere in the town of Morpeth ;" the recitals, covenants, and pre- 
mises in the deed relating solely to the joint property. Held, that the operation of the oeed 
extended to a separate estate of oiie of tli^ partners in the town of Morpeth. 



186 CASES IN BANKRUPTCY. 

1839. the assignees might account for the proceeds of the sale 
^"'^^'^ of part of the morf|^ged premises. 
Young The bankrupts were in partnership as brewers; Arthur 

and another. 

Shanki being separately entitled to a freehold public 
bouse and shop, with four dwelling-houses, stables, and 
gardens, at Morpeth in Northumberland, subject to a 
mortgage for securing the sum of 700/. and interest; 
which premises formed no part of the partnership estate. 
By an indenture bearing date the 6th February 1838, 
and made between the bankrupts of the one part, and 
John Anderson of the other part, after reciting that the 
bankrupts were then indebted unto John Anderson in the 
sum of 884/*, the bankrupts, in consideration of this sum 
being due and owing to John Anderson, and for securing 
the pa]rment thereof and interest, bargained, sold, as- 
signed, transferred, and set over unto John Anderson, his 
executorsi administrators, and assigns, certain messuages, 
together with brewery, malt-mill, and other heredita- 
ments, which formed part of the joint property of the 
bankrupts, ** and also all and singular other the heredita- 
ments and premises of the said EUxabeth Oawen and 
Arthur Shanks, or either of them, situate and being in 
the yard in the said indenture mentioned, called the 
George and Dragon Yard, or elsewhere, in Morpeth 
aforesaid." To hold the same (subject to a mortgage 
thereon for 800/.) unto John Anderson, his executors, 
administrators and assigns, for the then residue of the 
term of 5000 years therein-mentioned, subject to re- 
demption on payment of the sum of 884Z. and interest; 
with a power of sale, in case of non-payment thereof. 
The assignees sold by auction the public-house and he- 
reditaments, above described to be the separate property 
o{ Arthur Shanks ; which realized the sum of 400/.; and 
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this sum John Anderson, by a notice in writing dated 
the 7th December 1838, required the assignees to pay 
over to hinii as the party entitled to it under the deed of 
the 5th February 1838« On the 28th April 1838 a fiat 
issued against the bankrupts^ when there was due to 
John Anderson on the above-mentioned security the 
whole of the principal sum of 8842., with 9Z. 16«. for in*- 
terest. John Anderson died on the 15th February last, 
and letters of administration of his effects were granted 
to the petitioner Phillis Young. The petitioners alleged, 
that the value of the whole property, both joint and 
separate, comprised in the above-mentioned security, was 
inadequate (after satisfying the mbrtgages charged there- 
on) to the payment of the debt due to the petitioner 
PhiUig Young, as such administratrix as aforesaid. 

The prayer was, that an account might be taken of the 
principal and interest due to the petitioner Phillis Young, 
as such administratrix as aforesaid, upon the security so 
given to John Anderson; and also of the money arising 
from the sale of the above-mentioned premises, being 
part of the separate property of Arthur Shanks; and that 
the proceeds might be paid to the petitioner Phillis 
Young, as such administraUriz as aforesaid, in part satis- 
Action of the said debt. 



1839. 



£x parte 

YouNo 

•Bd«M>tb«r. 



Mr. Swanston appeared in support of the petition. 



Mr« BetheU, contra. The question depends on the 
construction of these words in describing the parcels in 
the indenture of mortgage : — *^ and also all and singular 
other the hereditaments &c. of the said Elizaheth Gowen 
and Arthur Shanhs, or either of them, situate in the 
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1839. yard in the indenture mentioned, or elsewhere, in Mor- 
^'^''^^ peth." The sole question is, whether these words will 
Young convey the separate property of one of the bankrupts in 

and aDotber. 

tlie town of Morpeth. It is clear, that there is no inten- 
tion shown by the recitals, or any other previous parts of 
the deed, to convey any separate property of either of the 
bankrupts; and the covenants for title contained in the 
subsequent parts are, that the two grantors are jointly 
entitled to the property conveyed. If there was any in- 
tention to convey separate property, would not the cove* 
nants be framed, so as to embrace the separate property? 
There is nothing whatever in the deed, except the words 
" or either of them," in the parcels, to lead to the con- 
elusion, that any other property but the joint property 
of the bankrupts was intended to be conveyed — ^the 
covenant to sell, the recitals, the covenants for title, and 
all other parts of the deed relating solely to joint property; 
and there does not appear to be any intention of either 
of the parties to contract, as to any separate property. 
On the contrary, in the proviso for sale on non-payment 
of the mortgage money, it is expressly stipulated that 
the surplus of the proceeds of the sale shall be equally 
divided between the bankrupts. 

Mr. Swanston, in reply, was stopped by the Court. 

Sir John Cross. — The property in dispute in this 
case belongs to one of the two bankrupts, and is situate 
in the town of Morpeth. By the terms of the deed, all 
the property of the bankrupts, or either of them, situate 
in the George and Dragon Yard, or ebewhere, in Morpeth, 
is conveyed to the mortgagee* It is clear from this, 



and another. 
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that the deed included all the separate property of either of 1 839. 
the bankrupts, as well as the joint property, which might j!^^^^ 
be situate in the town of Morpeth. But it is said, that J^^J^f 
if the separate property of either of the bankrupts was 
intended to be conveyed, there would be an incon- 
sistency in the proviso for sale, which provides that the 
surplus of the proceeds, after satisfaction of the mortgage 
money and interest, shall be equally divided between the 
bankrupts. There is certainly an inconsistency in the 
wording of that proviso. It was probably the original 
intention of the parties, when the deed was drawn, that 
only the joint property of the bankrupt should be con- 
veyed ; but, it being afterwards discovered that Shanks 
was entitled to some property of his own in the town 
of Morpeth, the words " or either of them,'* were added 
in the parcels, in order to reach such property; 
without adverting to the frame of the covenants and 
provisions in the deed, which related solely to joint 
property. 

Sir George Rose concurred. 

Mr. Swanston said, that the estate in question having 
been sold by the assignees, he did not wish to dispute 
the sale, and that he would consent to an Order for the 
proceeds of the sale to be paid over to the petitioners. 

The Court made the Order accordingly. 
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1839. 

^^^'^ Ex parte Mart Ann Shaw.— In the matter of Kirkbt. 

WtitminsUr, 

Semble the ' ^HIS was the petition of a creditor on a boud^ that the 
Coromiuionen Commissioners miffht be directed to receive the affidavit 

have a discre- ^ 

tionary (Mwer, of her debt, instead of compelling her to attend per- 

in reqainog, or . 

dispensing with, sonallv before them for the purpose of proving it. The 

the personal at- 
tendance of a bond was joint and several, and was entered into by the 

creditor, in all 

matters of four bankrupts, together with a surety, with a proviso 
Court' will not that any three or two of them should be bound to the 
subject! ^'^ * obligee. The petitioner was eighty years old, and too 

ill to attend the meetings of the Commissioners, which 
were held at a distance of forty miles from the place of 
her residence. She accordingly sent an affidavit of her 
debt to be exhibited before the Commissioners ; which 
they declined to receive, without a personal examination 
of the petitioner as to the consideration given by her for 
the bond ; an objection having been made to the proof 
on the ground of usury. 

Mr. Swanston was in support of the petition. 

Sir John Cross. — If it had not been for a former de- 
cision, I should have thought that the Commissioners 
could not go into the consideration for the bond; as it is 
a specialty debt. But there is a case to the contrary. 

Sir George Rose. — We cannot interfere with the 
Commissioners, They are invested with a discretionary 
power in all matters of proof as to requiring the per- 
sonal attendance, or not, of the creditor who seeks to 
prove; and I think we have no jurisdiction on the subject. 
— Instead of dismissing the petition, however, it may 
stand over generally. 
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1839 
Ex parte Charles Marston. — In the matter of 



William Marston. Westminster, 

Nov. 22 & 23. 

This was the petition of a creditor, praying that the ^f i°^n|'^t^5[''^ 
proof of a debt might be expunged, and impeaching the ^an^^g com- 
choice of assignees. the amount of 

his debt under 

The fiat issued on the 19th August 1839, under which asejmrate fiat 

_- against one of 

one Richard PowdreU Hobson, an accountant, was ap- the members of 
pointed provisional assignee. On the 9th September forthe^pu^ose 
following the meeting was held for the choice of as- chokfe^S issig-* 
»gnees, when the petitioner proved a debt of 840/.; ^g^,^ 
and two other debts of 1472/. U. 4rf., and 300/., were ^"^^Ifl^r""' 

' ' the certificate ; 

also then proved by other parties, and two other debts of potwithstand- 

* "^ *^ iDg, previous to 

3^. 13a. I0d» and 45/. 85. 8d. have likewise since been the issuing of 

the fiat, several 

proved* Besides carrying on trade on his separate other members 

... of the company 

account, the bankrupt was a member of a certain jomt had become 
stock banking company, called the Imperial Bank of one hal die? 
England; and also of two other joint stock banking 
companies, called the Northern and Central Bank of 
England, and the North of England Bank ; which were 
established under the provisions of the 7 Geo. 4. g. 46.; 
and the bankrupt was also one of the registered public 
officers of the Imperial Bank of England, The Imperial 
Bank of England became embarrassed and stopped pay- 
loent in April 1839, and several actions were brought 
by creditors of that bank against the bankrupt, as such 
registered officer thereof; and judgments were obtained 
and entered up against him in such actions, subsequently 
to the date of the fiat. The petitioner alleged, that the 
bankrupt had duly paid all the calls in respect of the 
shares held by him in that bank, and was not indebted 
to the company in any sum of money whatsoever, at the 
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1839. time of bis bankruptcy. At the meeting for tbe cboice 
Ex parte ^^ assignees, one John Whittenhury was admitted to 
Marston. prove the sum of 3047Z. for principal, and 27/. Is. 4<i. for 
interest, as a debt due from the bankrupt jointly with 
the other members of the Imperial Bank of England, upon, 
amongst others, a certain bill of exchange for 2,500Z., 
dated the 20th March 1839, alleged to have been indorsed 
to him by the banking company. This proof was made, 
for the purpose of voting in the choice of assignees, and 
assenting to, or dissenting from, the bankrupt's certificate, 
and taking any surplus which might remain of the bank- 
rupt's estate, after full payment of his separate creditors. 
The admission of such proof, however, was objected to 
by the solicitors of the petitioner. In a return made on 
the part of the Imperial Bank of England to the Com- 
missioners of Stamps, dated April 1st 1839, the names 
of 163 persons were set forth as all the parties concerned 
or engaged in the bank. Of these persons seven became 
bankrupt under separate fiats, before the issuing of the fiat 
against W. Marston^ and five after the issuing of that fiat. 
And the Rev. Jonathan Barker j who was also for some 
time a member of the company, and whose name was 
included in the above return to the Stamp Ofiice, died 
on the 16th March 1839. It was objected by the peti- 
tioner to the proof of «7. Whittenhury ^ that the banking 
company was not at the time of issuing the fiat an 
actual subsisting or existing firm ; but that the firm or 
partnership, in respect of which the liability of the 
bankrupt was assumed to exist, had actually before then 
been dissolved, and had ceased to be a firm, by reason 
ofthe before-mentioned bankruptcies of the several mem- 
bers of the company having taken place previously to 
the issuing of the fiat agcdnst WiUiam Marston, and of 
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the deatli of Jonathan Barker. The petitioner con- 1839. 
tended before the Commissioners, that the deposition of E^^e 
Whittenbury was defective, by reason that it did not Marston. 

» 

allege that notice of the dishonour of the bills therein 
mentioned had been given to the Imperial Bank ; where- 
upon the Commissioners inquired of Whittenbury whe- 
ther he had given such notice ; to which he answered, 
that the Union Bank, who were subsequent indorsers of 
the bills, had given such notice ; but he admitted, that he 
had not given any notice whatever, and that be did not 
know, of his own knowledge, that such notice had been 
given by the Union Bank; but the objection was over- 
ruled by the Commissioners. The petitioner, and the 
other separate creditors, insisting on the invalidity of 
the proofs of Whittenbury^ and of another creditor of 
the Imperial Bank under the like circumstances, nomi- 
nated Richard Powdrell Hobson to be assignee of the 
estate and effects of the bankrupt William Marston; but 
the Commissioners acted upon the nomination made by 
/. Whittenbury and the other creditors, and thereupon 
appointed William Broome and Richard Whittenbury 
to be the assignees. The petitioner alleged, that the 
property of the bankrupt William Marston consisted of 
both real and personal estate, of very considerable value, 
and would be adequate to pay the separate creditors their 
debts in full, and that the petitioner and the other cre- 
ditors were extremely desirous of having the administra- 
tion of the estate of the said bankrupt placed under the di- 
rection of a, person of their own nomination ; and they 
submitted, that they were entitled to have Richard Pow- 
drell Hobson appointed assignee of the estate and effects 
of the bankrupt. The prayer was, that the debt proved 
^j John Whittenbury might be expunged; and that it 

VOL. IV- o 
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1839. might be declared, that Richard PowdreU Hohson ought 
"^"^ to have been appointed, and ought now to be the as- 
Marston. signee of the estate and effects of the said bankrupt. 

Mr. Anderdon^ and Mr. Baron, in support of the pe- 
tition. The first question in this case is, whether a 
creditor of a joint stock banking company can pro?e 
against a separate shareholder of such company, without 
having obtained judgment against the company- The 
next question is, whether the debt proved by J. Whitten- 
bury is a debt provable within the 6Sd sect of the 6 Geo. 4. 
c. 16. This point was admitted, suh silentio, in ^ 
parte Hall (a). The third point is, that the deposition 
of the creditor is defective ; inasmuch as, it being a proof 
against an indorser on a bill of exchange, there was no 
evidence that any notice of the dishonour of the bill was 
given to the indorser. The fourth point is, that inas- 
much as there were previous fiats issued against several 
members of this company, the fiat ought to have been 
directed, under the provision of the i7th section of the 
Bankrupt Act, to the same Commissioners to whom 
those former fiats were directed. 

As to the first question. The right of a joint creditor 
of the company is limited to the remedy given by the 
act. In Ex parte Hall, it was assumed throughout, 
that the 1 & S Vict. c. 96. gave a creditor of a joint 
stock banking company the power of suing out a fiat 
against an individual member. The 7 Geo. 4. c. 46., 
which declares under what conditions copartnerships of 
more than six persons in number may carry on business 
as bankers, distinctly points out (at the end of the 1st 
section) the liability of the several partners. But, then, 

(a) 3 Dea. 406. 
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ibis liability must be regulated by all the subsequent 1839. 
provisions of the act. Thus the 9th section provides for ^^'v^ 

Ex parte 

the bringing of actions and suits^ and issuing commis- Marston. 
sions of bankrupt by and against such banking compa« 
nies, and declares that all such proceedings shall and law- 
fully may be commenced or instituted in the name of any 
one of the public officers nominated for the time being 
of such copartnership^ as the nominal plaintiff or peti- 
tioner. The words " shall and may" in this section 
are imperative, and not optional. No attempt has yet 
been made to make one of the partners of any joint 
stock banking company liable, before claiming against 
the others. [Sir John Cross. In this case, the bankrupt 
himself was a registered officer of the company.] But 
proof was not made against him as a registered officer, 
but as a partner with the other members of the firm. 
The ISth section also provides, in express terms, that a 
judgment obtained in any action or suit against the public 
officer, shall have the like effect against the property, 
but not against the person, of every member of the cor- 
poration, as if such judgment had been recovered against 
the partnership. It is only, therefore, by judgments 
against the public officer, that the company can be ren- 
dered liable; and no remedy can be had either by action 
or in bankruptcy, except by the mode pointed out by 
the act of parliament. A creditor is therefore bound to 
bring his action against the public officer, before he can 
come against the separate property of any individual 
member. [Sir John Cross. Does not your argument tend 
to this, — that if all the members of the company became 
bankrupt, there is no remedy against any one? But 
the 9th section declares, that all petitions to found any 
commission of bankruptcy against any person indebted to 

o2 
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1839. such copartnership shall be instituted in the name of one 
Ex parte ^^ ^^® public oflScers.] The 9th section does not, in the 
Marston. latter part, which provides for proceedings at law or in 
equity against the company, mcike any mention of com- 
missions of bankruptcy. You cannot say, that a fiat may " 
be sued out, unless you can bring an action against the 
party ; and the conclusion is, from the allegations in the 
petition, that Mr. J. Whittenhury has no right of proof 
against the bankrupt as a partner in this company. 

As to the second proposition, whether the debt is 
proveable under the 62nd section of the 6 Geo. 4. c. 16.— 
That section declares, that in all commissions against one 
or more of the partners of a firm, any creditor, to whom 
the bankrupt is indebted jointly with the other partners 
of the firm, shall be entitled to prove his debt, for the 
purpose of voting in the choice of assignees, and as- 
senting to or dissenting from the certificate. We say, 
that that section does not apply to this case ; inasmuch 
as the previous fiats issued against several members of 
this company have worked a dissolution of the partner- 
ship; and the section was only intended to apply to 
existing partnerships ; Ex parte Morris {a). Moreover, 
the other members of the company are solvent. If A., 
B.^C, D., and E. are partners, and A., B., and C. are 
bankrupts, D. solvent, and E. a bankrupt, a joint cre- 
ditor cannot prove against E. [Sir George Rose. My 
notion is, that a joint creditor could prove against any 
one of them, for the purpose of voting in the choice of 
assignees.] In the case of Ex parte Morris, the Vice- 
Chancellor decided to the contrary. [Sir George Rose. 
That case does not appear to me to apply to the present. 
There, the several persons liable were not partners,ibut 

(o) Mont Rep. 218. 
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merely joint contractors ; and there is a distinction be- 1839. 
tween these two descriptions of persons. In JEx parte 
Bauerman (a), this Court recognized that distinction.] Mahstok. 
In Ex parte Morris^ the Vice-Chancellor says, " With 
respect to the application to prove under section 62, I 
am satisfied that it applies only to subsisting partner- 
ships at the time of the bankruptcy." There must have 
been a partnership in that case, otherwise the decision 
of the Vice-Chancellor would have been wrong. In 
Ex parte Bauerman we relied on the case of Ex parte 
Morris ; but the Chief Judge said, " there is no doubt 
that the 62nd section is only applicable to existing part- 
nerships at the time of the bankruptcy.'* Here there can 
be no existing partnership; because the partnership was 
not only dissolved by the bankruptcy of several of the 
partners, but also by the death of Mr. Barker. [Sir 
John Cross. Although partners dissolve their partner- 
ship^ are there not still joint debts, and joint estate; and 
are they not still partners as to all by-gone transactions i 
Sir George Rose, There is never a complete dissolution 
of a firm, until all the partnership accounts are wound 
up. It is in every day's practice, that where a separate 
fiat is issued against one of several partners, a joint fiat 
issues against the other partners and the bankrupt part- 
ner; which shows that the partnership is not deter- 
mmed, as to the administration of the joint assets.] Ad- 
mitting that to be the case, there are here several solvent 
partners ; and in Ex parte Bauerman^ the decision went 
upon the very point, that there was no solvent partner. 

The third point on which the petitioner relies is, that 
the deposition of proof is defective for two reasons : 
1st, because there was no proof before the Commis- 

(a) 3 Deac. 476. 
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1839. sioners that the bankrupt had notice of the dishonour 



Ex parte 



of the bill ; and 2nA, inasmuch as at the time of making 
Mabston. the proof it is alleged, that the 163 other persons, as 
well as the bankrupt William Marston^ were jointly in- 
debted to the deponent, although seven of them had 
previously become bankrupt, and the partnership was 
dissolved. 

The last branch of the argument that we submit to 
the consideration of the Court is, that there having been 
previous fiats issued against several members of the 
partnership, the fiat ought to have been directed, accord- 
ing to the provision of the 17th section of the Bank- 
rupt Act, to the same Commissioners to whom the former 
fiats were directed. [Sir John Cross. If the 62nd sec- 
tion, as you contend, applied only to existing partner- 
ships, does not the 17th section equally apply to existing 
partnerships ?] Conceding that to be the case, it will 
only have the effect of getting rid of the fourth objec- 
tion. 

Mr. Stoanston, contrd, was stopped by the Court. 

Sir John Cross. — It cannot be denied, that the ques- 
tion submitted to us in this petition is one of great im- 
portance, and that this, among many other cases, affords 
a melancholy proof of the danger of men engaged in 
commerce becoming partners in these joint stock bank- 
ing companies. They are liable to be separately called 
upon for the debts of the company, and their certificates 
endangered thereby in the event of bankruptcy. The 
circumstances of the case also show what ill effects are 
produced by incautiously breaking down the barrier of 
the old law of the land, the cause and foundation for 
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which are not in general sufficiently known to those 
who intermeddle with it> and who thus let a torrent of 
evils escape, which were wisely guarded against by our 
ancestors. In this case, the bankrupt, who carried on 
trade on his separate account, unfortunately became a 
member of the Imperial Bank of England, which stopped 
payment in April 1839; and several actions were brought 
by the creditors of the bank against the bankrupt, and 
judgments obtained against him. It appears, that no 
less than twelve difierent members of the bank, besides 
Mr. Marston^ have become bankrupt, — some shortly be- 
fore, and some soon after, his own bankruptcy, which 
occurred in August 1839. A joint creditor of the bank 
proves a debt of 3047/. under the fiat against Marston, 
for the purpose of voting in the choice of assignees, and 
assenting to or dissenting from the certificate. And the 
object of the present petition is, to expunge that proof, 
and impeach the choice of the assignees, who were 
elected in consequence of such proof. It has been 
urged to us in the argument in support of the petition, 
that there is an essential difierence between the present 
case, and that of an ordinary partnership ; but, in my 
opinion, there is no difference whatever. In common 
cases of partnership, you cannot take in execution the 
separate property of an individual partner, without suing 
them all. Here you must sue the public officer, as the 
representative of the company. For this purpose, there- 
fore, the cases are perfectly parallel. A fiat in bank- 
ruptcy is a species of statutable execution ; and the act 
of parliament expressly gives a joint creditor a right to 
prove under a separate fiat, for the purpose of voting 
in the choice of assignees, and granting or withholding 
the certificate. But it is said, that the 62nd section^ 



1839. 



£x parte 
Marston. 
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1839. which gives this right, only applies to subsisting part- 
Ex parte Dcrships ; and that the authority of the Vice-Chancellor's 
Marston. decision in Ex parte Morris (a) is fatal to the respon- 
dent's case. But the term " subsisting partnership" is 
a very equivocal expression ; for, though a partnership 
may be dissolved as to one member of the firm by his 
death or bankruptcy, it is still a subsisting partnership, 
as to the other members of the firm. In the present 
case, however, a joint stock banking company must, 
under the provisions of the 7 Geo, 4. c. 46., be con- 
sidered qtiasi a corporation ; for it provides for the con- 
tinuance of the partnership, notwithstanding the change 
of partners. Therefore death, bankruptcy, or the sale 
of shares, will not afiect the identity of the partnership ; 
it continues the same body under the same name, by 
virtue of the act of parliament. There is nothing which 
appears to me to prevent the creditor from proving, 
under the provisions of the 62nd section of the Bank- 
rupt Act, for the purposes of the certificate and the 
choice of assignees. 

It is then said, that the deposition of proof is in- 
formal, because it does not state that notice of dis- 
honour was given of the bill of exchange. Now it has 
never struck me, that Commissioners of Bankrupt, in 
the admission of proofs, are to be guided by the strict 
rules of evidence that prevail in the courts of law. 
The Commissioners, in the course of conversation with 
the creditors who seek to prove against the drawer or 
indorser of a bill, inquire whether notice has been given 
to him of its dishonour, and if satisfied in this respect^ 
they admit the proof. This objection must be treated 
as one strictissimi juris. It has never been contended^ 

(a) Mont. Rep. 218. 
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that the Commissioners improperly admitted the proof 1839. 
by abstaining from any such inquiry, and there is no ^T^^^ 
affidavit of the fact. It appears to me, that the peti- MABaxoN. 
tioner has made out no case for expunging the proof, 
or disturbing the choice of assignees. 

Sir George Rose. — If there was ever a case on 
which th^ Order would proceed as a matter of course, it 
would be on a petition of a joint creditor to prove 
under a separate fiat against one of several partners, for 
the purpose of voting in the choice of assignees, and 
assenting to or dissenting from the certificate. The 
present petition, however, is presented, on the ground 
that the assignees were chosen by persons who ought 
not to have proved for this purpose under the fiat. In 
order to displace the right of Mr. Whittenbury to prove 
under this fiat, there has been pressed upon us all those 
remedies which are specifically provided by the 7 Geo. 4. 
c. 46. But are these remedies to divest a creditor of 
his rights under the former law ? Before the decision 
of the Vice-Chancellor in Ex 'parte Morris^ and since, 
it has been uniformly the practice to permit a partner- 
ship creditor to prove under a commission against one of 
the partners, with a view to the choice of assignees and 
the certificate. Upon the principle of partnership being 
distinguished from contract, it is impossible to say, from 
what appears in the report of Ex parte Morris, that 
there was in that case a subsisting partnership. No- 
thing is clearer, than that there is a wide distinction be^- 
tween a joint contract, and a joint partnership. How 
does the bankruptcy, or death, of one partner operate, as 
to a participation of the profits of the partnership ? Do 
not the assignees in one case, and the executors in the 
other, come in for a share of the joint property? It id 
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1839. 



Ex parte 
Marbton* 



upon principles of equity, and according to established 
daily practice, that the proof now sought to be ex- 
punged, should be received; and there is no pretence 

for this petition. 

Petition dismissed, with costs. 



WettmruteTf 
Nov. 23. 

A. and B. dis- 
solve their part- 
nership, when 
it is agreed be- 
tween them, 
that B. shall 
retire, and that 
A. shall ooQ- 
tinue the busi- 
nessy aad re- 
ceive and pay 
all the partner- 
ship debts. At 
the time of the 
dissolution of 



£x parte John Bradbury and others. — In the matter 

of Thomas Blades Walden. 

JLHIS was a petition of assignees to expunge the proof 
of a debt made by the committee of a lunatic, under the 
following circumstances : 

The bankrupt, shortly before the year 1832, married 
the daughter of John Anthony Hermon, Esquire, and 
soon afterwards entered into partnership with one Wil- 
liam Bright, in the business of drapers, at Liverpool, 
under the firm of " Walden and Bright.'' It was alleged 
the partnership, by the party who made the proof, that John Anthony 

\yf a lunatic J is 

a creditor to a Hemwn at various times lent divers sums of money to 

large amount, 

having given D. the firm of " Walden and Bright,'' for the use of their 

a general power i • t r 

co-partnership, and that a promissory note was given for 
part of these advances by the firm of Walden and Bright, 
as follows : — 

" Liverpool, October 5th 1832. 
"£1750.&. 6rf. 
" We promise to pay, on demand, to John Anthony 
Hermon, Esq., the sum of 1750Z. &. 6d., for value re- 
ceived, bearing interest at the rate of 5/. per cent, per 



of attorney to 
act for him in 
the transaction 
of his affairs ; 
and D. assents 
to the arrange- 
ment between 
A. and B., and 
agrees to ac- 
cept A. as the 
separate debtor. 
A commission 
of lunacy after- 
wards issues 
against C, 
under which he annum, 
is fonnd by the 
inquisition to 
have become a 



" Walden and Bright." 



lunatic three days before the date of the power of attorney ; and D. is appointed his com- 
mittee ; A, afterwards becomes bankrupt. Heldt I, That u. might prove the amount of C/s 
debt against the separate estate of ^. ; and 2, That the power of attorney, being for the benefit 
of C.| was not vacattd by the subsequent proceedings in his lunacy. 
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It was also alleged in support of the proofs that an 1839. 
account was settled between Walden and Bright and ij^^rte 
John Anthony Hermon. some time after the date of this ® V**.?"*^ 

•^ ' and others. 

promissory note ; by which it appeared that a balance of 
2946/. 65. was due from Walden and Bright, including 
the amount of the note; and that on the 31st August 
1835, the amount of the interest then due on such ba- 
lance was paid by Walden and Bright to Richard Her* 
wm, as the attorney and on behalf of John Anthony 
Herwon. 

In the month of February 1836, Walden and Bright 
compounded with their creditors, by payment of a com- 
position of 1 5s. in the pound ; when, as was alleged by 
the petitioners, John Anthony Hermon agreed to accept 
such composition, and further agreed that the amount 
of such composition should not be payable to him, until 
it should have been paid to all the other creditors of 
the said firm* On this occasion, the following agree- 
ment was entered into between the bankrupt and Richard 
Hermon, as the attorney and ou behalf of John Anthony 
Hermon. 

" 30, Bedford Row, 6 Feb. 1886. 

" To Richard Hermon, Esq. 
" Sir. — If you will sign the agreement on the part 
of your brother John Anthony Hermon, between William 
Bright and myself and our creditors, by which it is pro- 
posed that our creditors (except the said John Anthony 
Hermon) shall accept a composition of 15^. in the pound 
on their respective debts, payable at three, six, and nine 
months, and secured by our notes, and that the said 
John Anthony Hermon shall accept the like composition 
upon the debt due to him, amounting to 2946Z. 6s., but 
not to require payment of any part of such composition, 



and others. 
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1B39. until the compositions to all the other creditors are paid; 
^^^ I hereby engage to indemnify and hold you harmless 

Ex parte 

Bradbury for SO doing, and I do also agree to allow and set off so 
much of the said debt due to the said John Anthony 
Herman, as shall be remaining due and unpaid at the 
time of his death, together with any loss of interest by 
reason of the said composition in the mean time, out of 
and against any legacy or share of his property payable 
to me, or my wife, under the will of the said John 
Anthony Hermon. Dated this 6th day of February 
1836." 

On the 25th of June 1836, Walden and Bright dis- 
solved their partnership ; and it was alleged by Richard 
Hermon, that it was was on that occasion agreed be- 
tween the said bankrupt and William Bright^ that the 
bankrupt should continue to carry on the business, and 
should take and retain all the stock and effects belong- 
ing to the partnership, and should be entitled to receive 
all the debts belonging thereto ; and that the bankrupt 
should pay and discharge all the debts due and owing 
by the partnership, and should also pay Bright the sum 
of 800Z. by certain annual instalments, for his share and 
interest in the partnership. 

The bankrupt afterwards continued to carry on the 
business until the time of his bankruptcy ; which took 
place on the 11th September 1837. The balance due 
from the firm of Walden and Bright to John Anthony 
Hermonj at the time of the dissolution of their partneiv 
ship, amounted to the sum of 2809L I4fs. 6d., including 
the amount of the promissory notes ; and for this sumj 
together with 231. 128. for interest, making together 
38332. &. 6d., Richard Herman^ the committee of /< 



CASES IN BANKRUPTCY. 205 

H. Herman (who had been declared a lunatic) claimed 1839. 
to prove against the estate of Walden; inasmuch as John w*^^ 
Anthony Herman had, at the time of the dissolution of Bhadbury 

*^ and others. 

the partnership of Walden and Bright, agreed to release 
Bright from all liability to the debt, and had consented 
to take the bankrupt as his sole debtor, and had conse- 
quently become the separate creditor of the bankrupt. 

The petitioners opposed the proof, on the ground that 
the alleged debt (if the same was in iact due) was due 
and owing from the bankrupt and William J3ri^A^ jointly ; 
and that it was still competent for John Anthony Her- 
man to sue Bright, who was solvent. The Commis- 
sioners, however, admitted the proof. 

It appeared, that a commission of lunacy issued against 
John Anthony Herman on the 23rd November 1837, 
under which it was found that he had been a lunatic from 
the 1st July 1834; and Richard Herman was appointed 
his committee. 

Mr. Bethell^ in support of the petition. As J. H. 
Herman was declared a lunatic from the 1st July 1834, 
and the alleged agreement to accept the bankrupt as his 
separate debtor, was not entered into until the 25th June 
1836, the period of the dissolution of the partnership 
of Walden and Bright, there could have been no legal 
assent of J. H Herman to accept the bankrupt as his 
^parate debtor. It is clear, that unless there is some 
distinct proof of that fact, Bright would continue liable 
to be sued by J. J7« Herman for the amount of the joint 
debt, notwithstanding the dissolution of this partner- 
ship ; Lodge v. Dicas (a) ; David v. EUice {J>). 

(a) 3 B. & Aid. 611. (6) 6 B. & C. 196; 1 Carr. 368. 
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1839. Mt. Swanston, and Mr. Bacon, catitra. Before the 

J*^^^ commission of lunacy was issued, Richard Hernum, the 

MUX parte 

Bradbuet committee, was acting under a general power of attorney 

and others. » * 

given to him by •/• H, Hermon on the 4th July 1834. 
The question is, therefore, whether the agreement of 
Richard Herman, as the attorney of J. H* Hermon, to 
accept the bankrupt as his separate debtor, was not a 
legal and binding agreement, notwithstanding the sub- 
sequent commission of lunacy. It is admitted, that 
there is no express authority on this point to be found 
in the reports of the decisions of the English courts ; 
but in BeWs Commentaries on the Law of Scotland (a), 
it is there said, that lunacy itself, without a commission, 
is not a revocation of a power of attorney ; and in sup- 
port of his proposition, the learned writer refers to the 
opinion of three eminent English lawyers, Sir V. Gtbhs, 
Sir S. Romilly, and Mr. Adam, who all agreed that 
lunacy was not an abruption of a previous authority. 
And it was upon this principle, in the case of Sargeson v. 
Sealeyib), — where a person who was found lunatic had 
made a purchase, with the approbation of his only son, 
before the date of the inquisition, — that Lord Hardwiche 
refused to set aside the purchase, notwithstanding the 
inquisition found the lunacy to have commenced pre- 
vious to the transaction in question. In the present 
case, upon the result of the evidence in the affidavits, it 
is clear that the power of attorney, and the exercise of 
the authority given by it, were for the benefit of the 
lunatic. It appears from the affidavits, that the bank- 
rupt's partner, Bright, was insolvent at the time of the 
dissolution of their partnership ; and that it was bene- 
ficial for the interests of the lunatic, that Walden should 

(a) Vol. ii. p. 320. (6) 2 Alk. 412. 
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be accepted as the separate debtor. There was there- 
fore, in fact^ no solvent partner at the time of the bank* 
ruptcy of fVcUden. 

Mr. Bethell, in reply. The Court cannot admit this 
proof to standi unless there was a binding assent on the 
part of the creditor, to the joint debt being turned into 
a separate debt. It must not be forgotten by the Court, 
that the party who made this proof is the committee of 
the lunatic. Now, although the inquisition of lunacy 
is not conclusive evidence against strangers, as to the 
period from which the party is found a lunatic, it is 
conclusive against this petitioner, as committee. To 
decide, whether this power of attorney was for the be- 
nefit of the lunatic, would be to interfere with the juris- 
diction of the Lord Chancellor, whose peculiar province 
it is to protect the persons and estates of lunatics. [Sir 
John Cross. Suppose this party, instead of a lunatic, 
bad been an infant, when the power of attorney was 
given, might it not be considered to be an act done for 
his own benefit ; and does not lunacy often come imme- 
diately in question before a court of law, as well as in- 
fancy ?] Still, the Lord Chancellor is the sole judge of 
what is most beneficial for the interests of the lunatic. 
In the case cited from BelFs Commentaries, the power 
of attorney was legal in its inception. Here it was 
defective, ab initio. If an action had been brought 
agunst Bright, the other partner, by .7. H. Herman, 
could Bright have availed himself of the alleged assent 
of Hermon to release him, and to accept the bankrupt 
as a separate debtor ? The question is, whether Bright 
was released by what took place at the dissolution of 
the partnership in June 1 836, Ricliard Hermon having 



1839. 



Ex parte 
Bradbury 
and others. 
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1899. then no right whatever to act under any authority given 
Ex DATte ^^^ ^y ^' ^' HermoUy the pover of attorney being then 
fnd^oihe^ a perfect nullity. If that position is correct, there could 
have been no legal discharge of Bright, But even sup- 
posing the power of attorney to have been still in force, 
any promise of Richard Hertnon to accept the bankrupt 
as his separate debtor^ without any consideration for such 
promise, would, according to the decision in Lodge v. 
DiccLSf be merely a nudum pactum. Mr. Justice HoU 
Toyd there observes, *^ In this case the plaintiffs gain no 
fresh security by having Rondeau as their debtor ; and 
unless it could have been shown, that they were parties 
to the agreement between Dieas and Rondeau^ there is 
no consideration whatever for the promise proved to 
have been made." That observation applies in every 
sense to the present case. Here the creditor gained no 
fresh security, by accepting the bankrupt as his separate 
: debtor ; nor was he any party to the agreement between 
the bankrupt and Bright, for the dissolution of their 
partnership. The case would have been different, if, 
instead of one partner retiring from the concern, a debtor 
takes in another person into partnership ; for there, the 
acceptance of the two persons as his joint debtors would 
be a good consideration for his releasing the original 
debtor from his separate liability. 

Mr. Swanston observed, that all the cases on this 
subject were considered in Kirwan v. Kirwan (a), where 
it was taken for granted, that the substitution of the 
liability of two partners for the liability of those two and 
a third, who had retired from the business, was a good 
consideration for the discharge of the third partner. 

(a) 4 Tyr. 491. 
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Sir John Cross. — The question is of some import- 1839. 
ance, and I should therefore wish to look into the cases ^^ ^^ 
on the subject, before I deliver my judgment. fiS^^oOicw 

Sir George Rose. — I feel no difficulty on the pointy 
and would therefore prefer expressing my opinion now, 
while the facts are fresh in my memory. The only ques- 
tion is, whether at the time of the dissolution of the 
partnership of Walden and Bright, there was any assent 
given by a party competent to give such assent, to ac* 
cept the separate liability of the bankrupt for the debt, 
instead of the joint liability of Walden and Bright 
Putting the power of attorney out of the question, it 
must be assumed, that the act of the committee of the 
lunatic was for the benefit of his estate ; but I do not 
think that the validity of the power of attorney is im- 
peached by the lunacy of J. JET. Hermon, In my 
opinion, there was such a legal assent given to accept 
the separate liability of the bankrupt, as would amount 
in efiect to a covenant not to sue the other partner. 

Sir John Cross. — This is an application of assignees November 35(A« 
to expunge a proof for 22S3L, on the ground, that it is a 
joint debt of the bankrupt and another, formerly his part- 
ner in trade. 

It appears, that the bankrupt is the son in law of the 
creditor, and that the original debt was for money lent 
at different times to the partnership ; and the creditor 
still holds their joint promissory note for a considerable 
part of it. That the partnership was dissolved long be-^ 
fore the bankruptcy, but the bankrupt continued to carry 
on the business, retained all the partnership effects, and 
undertook to pay all the debts ; and that a brother of 

VOL. IV. p 



210 CASES IN BANKRUPTCY- 

1839. the creditor, acting under a power of attorney from him. 
Ex parte assented to that arrangement A commission of lunacy 
ai^^othMs! issued against the creditor after the bankruptcy, and by 
the inquest he was found to have been a lunatic up- 
wards of three years preceding, namely from the 1st July 
1834, which was three days prior to the date of the 
power of attorney. His brother has been since duly 
appointed his committee for the management of his af- 
fairs, and in that character proved the debt in ques- 
tion. 

The proof is objected to, firsts on the ground, that 
the power of attorney was a nullity, as being the act of 
a lunatic ; and secondly , that if the power was valid, 
still the debt b&d not become a separate debt of the 
bankrupt. In support of the first objection, it was in- 
sisted, that the inquisition was conclusive evidence of 
lunacy, at the time the power of attorney was executed 
by the creditor. But the case of Sergison v. Seoley, 
cited at the bar from lAtJu, is an express decision to the 
contrary. There it appears Lord Hardwiche held, that 
the inquisition was not conclusive, but only presump- 
tive evidence. And although the inquisition in that 
case carried the lunacy back for a period of eight years, 
yet upon other evidence, he held the contract then in 
question valid, though made only two years before. So 
in the present case, I think the presumption arising 
from the inquisition is obviated by that wHich is fur- 
nished by the power of attorney, which was a sane, 
rational, and prudent act, no otherwise questioned ; and 
I am therefore of opinion, that this objection is not 
sustained, in matter of fact. It has indeed been argued^ 
that although the inquisition is not conclusive evidence 
against strangers, it is conclusive against the committee ; 
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but there appears to me no ground whatever for that 1839. 

In support of the second objection, as to the transfer Bradbuht 
of the debt, two cases, Lodge v. Dicas (a), and David 
Y.JElUce (b), decided in the Court of King's Bench in the 
time of Lord Tenterden, are relied upon, as establishing 
that the transfer of* a partnership debt to a continuing 
partner, with the consent of the creditor, is not binding 
upon the parties, without proof, that it was either to 
the prejudice of one party, or beneficial to the other. 
But those cases have been since over-ruled in the Court 
of King's Bench, and also in the Court of Exchequer, 
in the cases of Thompson v. Perceval (c), and Kirwan 
V. Kirwan {d). But the question is not in the present, 
as it was in all those cases, whether the retiring partner 
remains liable ; but whether the continuing partner has 
not taken upon himself a separate liability, as a collateral 
security for the joint debt. Had he given a new pro- 
missory note, his separate liability would not, I believe, 
be disputed ; and I see no real difference, in that re- 
spect, between such a note and a mere verbal promise 
to the same effect. The case of Heath v. Percival, as 
reported by Strange, 403, confirms this view of the 
subject ; for there, on the bankruptcy of the continuing 
partner, the creditor was allowed, under similar circum- 
stances, to take a dividend out of his estate, and after- 
wards to pursue his remedy against the retiring partner 
ftlso. The only question at issue in the present case 
being, whether the proof ought to be expunged, it ap- 
pears to me quite unnecessary to institute any further 
inquiry, whether it is for the benefit of the lunatic ; as 

(a) 3 B. & Aid. 611. (6) 5 B. & C. 196. 

(c) 5 B. & Adol. 925. (rf) 4 Tyrr. 491. 
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1839. 



Ex parte 
Braobuby 
and others. 
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we have the best authority for so considering it^ in the 
fact, of its being made by the proper officer appointed 
by the Lord Chancellor for the management of bis 
affiurs. 

I am of opinion, that the proof ought to stand, and 
that the petition must be dismissed with costs. 



Petition dismissed, with costs. 



tVestminUer, 
Nov. 23 and 25. 

Order made to 
change the di- 
rection of the 
fiat, under very 
special circum- 
stances. 



In the matter of Graham, 

Mr. SWANSTON applied, on behalf of the peti^ 
tioning creditor, that the fiat might be directed to the 
Court of Bankruptcy in London, instead of to Commis- 
sioners at Sherborne in Dorsetshire, on an affidavit that 
a very great majority of the creditors in number and 
value, as well as the petitioning creditor, resided in 
London, and only an inconsiderable number at Sher- 
borne. 



Sir John Cross. — This is an application to change 
the venue, because a majority of the creditors live in 
London, and a minority in the country. I am always 
at a loss to conceive how the petitioning creditor obtains 
this information, in regard to the number and residence 
of the creditors. It can only be from the bankrupt 
himself; who probably wishes the fiat to be worked at 
a distance firom the place where he carried on his trade, 
and where he is consequently best known. I do not 
think sufficient grounds have been stated, to induce the 
Court to depart from its ordinary rule. 



November 25<A. 
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Mn Swanstan this day renewed the application, on a 1839. 
fresh affidavit of the petitioning creditor, which stated, j^ ,^ 
that he had obtained a list of the creditors from the bank- G«aham. 
rupt's wife, by which it appeared that all of them, ex- 
cept one, resided in London ; that (he bankrupt carried 
on the trade of a hawker ; and that he and his wife had 
absconded from their lisual residence ; and that all the 
witnesses to prove the requisites to support the fiat also 
resided in London. 

The Court, upon this additional statement, supported 
by affidavit, made the 

Order as prayed. 



Ex parte Samuel Knowles. 

« Wettminttgr, 

,jy November 25th, 

IHIS was also an application to change the venue of a venue refused 
fiat by directing it to London, instead of Uminster, {^ L^ndon,^^- 
where it appeared the bankrupt had carried on the bu- ^^to^^to the 
siness of a silk throwster. It was stated in an affidavit ?™5JS*, ®^ 

18,000i. re- 
in support of the application, that the debts of the ere- ^^^ ^|»«re. 

'■'^ * * andoDlyone 

ditors who resided in London amounted to 18,000/.; of importaace 

Id the place to 

that all the silk bought by him for the purposes of which the fiat 

was directed. 

manufacture was purchased in London, and that only 
one creditor of any consequence resided at Uminster. 



Sir John Cross. — It appears from the affidavit, that 
the bankrupt must have been a trader in an extensive 
line of business. The deponent says, that he believes 
the fiat would be better executed in London; but I can- 
not agree with him in that belief. It does not appear, 
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1839. that any effects to be administered are in London. On 
Ex arte *^® Contrary, we must presume that they are to be found 
KN0WLB8. where the bankrupt carried on his business. 

Application refused. 



Westminster, Ex parte Smith and Wife. — In the matter of Dry. 

November 25th, 

The appoint- iHIS was the petition of a cestui que trusty and her 

meat oia,. . ,. „ m 

Dew trustee- husband^ to appoint a new trustee m the room ot the 
bankrupt trus • bankrupt, under the provisions of the 79th section of the 

tee, is quite a r. ^ 4, r Ifi 
matter of course, ^ ^€0.^. C. ID. 

if urged by the 

ally interested. Mr. Bird was in support of the petition. 

Mr. Speed, contrd, objected, that Mrs. Smith, being un- 
der age, ought to have appeared by her next friend. [Sir 
G. Rose. It is not necessary that a married woman, whose 
husband is joined with her in the petition, should petition 
by her next friend.] The Court has a discretionary power 
in removing a trustee who has become bankrupt, and it is 
submitted that, under the peculiar circumstances of this 
casie, the bankrupt ought not to be removed. He ob- 
tained his certificate two years ago; all matters have 
been wound up under his bankruptcy, and he has con- 
tinued to act as a trustee, without the slightest objection, 
up to September last, when he was called upon to exe- 
cute a deed relating to the sale of some of the trust 
property. Upon that occasion, he inquired of the solici- 
tor what was to be done with the purchase money; when 
the solicitor informed him that he was to receive that. 
This induced the trustee to refer to the trusts of the 
settlement, when he found it was expressly provided. 
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that the amount of the purchase money^ for any property 
sold under the powers of the settlement, should be in- 
vested in the purchase of bank annuities. The trustee 
therefore said, that he would not execute the deed, unless 
that was done. It is only because the bankrupt wishes 
the trusts of the settlement to be faithfully performed, 
that the petitioners now apply for the appointment of a 
new trustee. 
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1839. 



£x parte 
Smith 



Mr. JSirdf in reply, said that it was a matter of course, 
when a trustee became bankrupt, to appoint another in 
his room. 

Sir John Cross. — I own I cannot discover any rea- 
sonable motive for the bankrupt's opposition to the wish 
of the parties beneficially interested, to appoint a new 
trustee ; which appears to me quite a matter of course, 
under the provisions of the 79th section of the Bankrupt 
Act 

Sir George Rose.— It must be referred to the Regis- 
trar, in the usual way, to approve of a proper person to be 
appointed trustee in the room of the bankrupt. 

Common Order. 



Ex parte Forest. — In the matter of Forest. Westmimter, 

November 2Sth, 

This wis a petition of the bankrupt to annul the fiat, where a bank- 
rupt presenU a 
on the ground of an insufficient act of bankruptcy. petition to annul 

the fiat, twelve 
months after it 

Mr. Simnstony in support of the petition, stated that gho^jng any 

good cause for 
tlie delay, his petition will be dismissed. 
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1839. several parchasers of the bankrupt's property refused to 
eTpX complete their contracts, because they thought the fiat 

FoRssT. void; and that although this was not positively sworn to 
by affidavit, yet that he was instructed such was the fact. 
[Sir John Cross. This petition, I observe, is not pre- 
sented until twelve months after the issuing of the fiat. 
Some reason ought to be alleged for this delay.] I am 
informed, that the bankrupt was ill for some time after 
the issuing of the fiat, and that he was not furnished with 
any knowledge of the particulars of the act of bankruptcy 
alleged to have been committed by him, until last Sep- 
tember. 

Mr. Archbold, and Mr. K. Parker, contra, relied upon 
affidavits which stated the acquiescence of the bankrupt 
in the fiat, by attending sales of the property, and per- 
sonally interfering in the disposal of it. 

Mr. Swanston said, that the bankrupt had had no op- 
portunity of answering these affidavits, and ought not 
to be bound by them, without that opportunity. 

Sir John Cross. — The first question is, whether the 
bankrupt has accounted for not coming soonei on his 
petition to annul the fiat. It is alleged, that he was for 
some time in a bad state of health, which prevcited him 
from taking any steps for that purpose. But this alle- 
gation has been sufficiently answered by an affidavit, that 
the bankrupt interfered on many occasions in the dis- 
posal of the property, and appeared then ii perfect 
health. If he was well enough to do that, it vould fol- 
low that he was also well enough to present a petition to 



CASES IN BANKRUPTCY. 217 

this Court. As no good cause has been shown for the 1839. 
delay, I think the petition must be dismissed. 



£x parte 
Forest. 



Sir George Rose concurred. 

Petition dismissed. 



Ex parte Thomas Fidgeo^, Edward Getley, and 
Henry Lomas. — In the matter of Thomas FidoeoNi w$itmintter, 
Edward Getley, and Henry Lomas. 184o. 

Cor. Lord 

This was an appeal from the decision of the Court of C**"^*"^- 

_^ The dBcisioD of 

Review in Ex parte Walker (a), on the following the Court of Re- 

view in EiparU 

Special Case. ^f^' 3 ^' 

672, confirmed 

For some time previous to the month of January 1815, «» *PP*JV^k 
the above named Henry Lomas carried on the business cellor. 

In order to as- 

of a merchant in Sheffield, and kept a banking account certain the terms 
with Thomas Walker, deceased, Richard Stanley , de- to secure ad- 
ceased, and Samuel Walker, Jonathan Walker, Vincent gjted with a «e. 
Henry Eyre, and Richard Stanleif, who then and for may bave reguS 

some time afterwards carried on the business of bankers f? ««temal evi- 
dence, as well 

in Sheffield aforesaid, under the firm of Walkers, Eyre,  *be internal 

*^ evidence of the 

and Stanley. bond itself. 

The 32nd 

In the early part of the year 1815, a partnership was section of the 
formed between the said Henry Lomas, "Edward Getley, Court Act,— 
and Thomas Fidgeon; which partnership was to com- thauheorderof 
mence as from the 1st of January 1815, and was carried tiew shai/be^* 
on thenceforth to the month of May 1816, under the SH'I'l".^*^'"' 

tf ' mmmg any ap- 

firm of Henry Lomas & Co. peal touching 

•^ any decision in 

/ \ ii * o J 1 <Mft matter of law, 

(a) Ante, 3rd vol. 672. ^p^^ ^^e whole 

merits of any 
proof of debt, unless an appeal to the Lord Chancellor be lodged within one month from 
such determination, — is confined in its operation to London fiats. Therefore, where the ap- 
peal is from a decision of the Couit of Review, on a question of proof under a Country fiat, 
the appellant is not limited to oue month for lodgiug the appeal. 



and others. 
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1840. The banking account, which had been so kept by the 

,^*^^^ said Henry Lomas before the formation of the last-men- 

£x parte *^ 

r^DojoN tioned partnership, was continued by the said firm of 
Henry Lamas & Co. with the said firm of Walkers^ Eyre, 
and Stanley, from the said 1st of January 1815, until 
the said month of May 1816, when the partners in the 
said firm of Henry Lomas & Co. became bankrupts. That 
account was kept by the said bankers in their books, as a 
continued running account; and money and bills to a 
large amount were from time to time paid into the bank- 
ing-house of Messrs. Walkers^ Eyre, and Stanley, by the 
said firm of Henry Lomas & Co.; and monies were firom 
time to time drawn out by, and paid on the account of, the 
last-mentioned firm, and bills of exchange were received 
by the last-mentioned firm from the said firm of WcUkers, 
Eyre^ and Stanley ; all of which were regularly entered 
to such account in the books of Messrs. Walkers, Eyrt, 
and Stanley, to the credit, or to the debit, of the said firm 
of Henry Lomas & Co.; and such account was continued 
without any break or interruption, and a pass book was 
from time to time made up by the said bankers, and de- 
livered to the said Henry Lomas & Co., which contained 
a transcript of such accounts. 

Henry Lomas & Co. being considerably indebted to 
Messrs. Walker, Eyre, and Stanley upon the said account, 
the latter firm required security ; and a bond was pre- 
pared and executed, on or about the 36th of August 1815, 
by the said bankrupts, ( Thomas Fidgeon, Edward Get- 
ley, and Henry Lomas), and by William Fidgeon, as 
their surety, which bond was in the terms following (that 
is to say) : — 

'^ Know all men by these presents, that we, Thomas 
Fidgeon, of Birmingham, in the county of Warwick 
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merchant, Edward Getley, of Moseley, in the parish 
of King's Norton, in the county of Worcester, merchant, 
Henry Lomas, of Sheffield, in the county of York, 
merchant, and WiUiam Fidgeon, of Wilnecote, in the 
county of Warwick, fanner, are jointly and severally 
held and firmly bound to Thomas Walter, of Berry 
Hill, in the parish of Mansfield, in the county of Not- 
tingham, Samuel Walker, of Aldwark, in the parish of 
Ecclesfield, in the said county of York, Jonathan Wal- 
ker, of Ferham, in the parish of Rotherham, in the said 
county of York, Vincent Eyre, of Highfield, near Ches* 
terfield, in the county of Derby, and Rickard Stanley, 
of Barber Wood, in the parish of Rotherham aforesaid, 
bankers, and partners, in the sum of 20,000/. of good 
and lawful English money, to be paid to the said Thomae 
Walker, Samuel Walker, Jonathan Walker, Vincent Eyre 
and Richard Stanley, or any of them, or their certain 
attorney, their executors, administrators, or assigns ; for 
which payment, to be well and faithfully made, we bind 
ourselves, jointly and severally, and each and every of 
us, by himself, for the whole and every part thereof, our 
and each and every of our heirs, executors, and adminis- 
trators, and every of them, firmly by these presents. 
Sealed with our seals, dated this 26th day of August, in 
the fiftyfifth year of the reign of our Sovereign Lord 
George the Third, by the grace of God, of the United 
Kingdom of Great Britain and Ireland King, Defender 
of the Faith, and in the year of our Lord, 1815. 

^' The condition of this obligation is such, that if the 
above bounden Thomas Fidgeon, Edward Getley, Henry 
£oiii£u,and William Fidgeon, or some or one of them, their 
or some or one of their executors or administrators, or any 
of them, shall and do well and truly pay, or cause to be 
paid, unto the above-named Thomas Walker, Samuel 



1840. 

£x parte 

Fidgeon 

and others. 
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1840. Walker f Jonathan Walker, Vincent Byre, and Richard 
Ex parte Stanley, or any of them^ their executors, administrators^ 
ud'oih°* or assigns, the full sum of 10,00OZ. of lawful money of 
the United Kingdom of Great Britain and Ireland, cur* 
rent in England, upon demand, together with full lawful 
interest for the same from the date hereof, of like lawful 
money, without any deduction or abatement whatsoever 
(except for the property tax as required by law), and 
without fraud or further delay, then this obligation to be 
void and of none effect, or else to remain in full force 
and virtue." 

It was the practice of the said Messrs. Walkers, Eyre, 
and Stanley to carry to the credit of the said firm of 
Henry Lomas & Co., in their said account, the amount of 
all bills which were paid into the said banking house by 
the last-mentioned firm ; and, on the day of the date of 
the bond, the total amount of the sums standing upon 
the said account in the books of the said Messrs. Walkers, 
Eyre, and Stanley, to the debit of the said firm of Henry 
Lomas & Co., was 151,763/. 12«. \Qd.\ and the total 
amount of the sums then standing upon the same account 
in the same books to the credit of the said firm of Henry 
Lomas &iCo., was 149,387/. 15^. 8e/.; leaving an apparent 
balance of 2375/. 17 s. 2d. due from the said firm of 
Henry Lomas & Co. to the said firm of Walkers, Eyre, 
and Stanley, 

The total amount of undue bills which had been drawn, 
accepted, or indorsed by the said firm of Henry Lomas 
& Co., and which had been placed to their credit in the 
said account in manner aforesaid, was, on the day of the 
date of the bond, 44,596/. 2s. Sd., and which sum formed 
a part of the said sum of 149,387/. \5s. SJ.; so that if the 
said sum of 44,596/. 2s. Sd. had been deducted from die 
said sum of 149,387. 155« 8e/.,. the actual balance which 
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would then have been due from Henry Lomas 8c Co. to 1840. 
WaUterSy £yre, and Stanley j on the said 26th day of jg^ ^^^ 
August 1815, would have been 46,971/. 19*. 5d. and not ^J^Xrl 
the before-mentioned sum of 2,375Z. 17«. 2d. only. 

After the 26th day of August 1815, Messrs. Walhers, 
Eyre, and Stanley received in respect of the said undue 
bills of exchange (amounting to 44,596/. 2s. 3d.), which 
on the day last-mentioned were standing as aforesaid to 
the credit of the said Henry Lomas & Co., sums amount- 
ing in the whole to 39,5382. 2s.3d.; and the said Messrs. 
Walkers J Eyrcy and Stanley also received from the said 
Henry Lomas & Co., after the said 26th of August 1815, 
divers other monies and bills of exchange amounting 
together to 25,655/. 5*. 3d. ; all of which were entered in 
the said account in the books of the said Messrs. Walkers 
Sc Co. to the credit o( Henry Lomas & Co., and of the last- 
mentioned amount the said Messrs. Walkers, Eyre, and 
Stanley received sums of money amounting in the whole 
to 13,468/. Ss. 3d.; and thereby the said Thomas Fidgeon, 
Edward Getley, and Henry Lomas, did pay, or cause to 
be paid, to the said Thomas Walker, Samuel Walker^ 
Jonathan Walker, Vincent Henry Eyre, and Richard 
Stanley, or one of them, sums exceeding the full sum of 
10,000/. with lawful interest thereon, from the 26th day 
of August 1815. 

Shortly after the date and execution of the said bond 
of the 26th August 1815, the said Thomas Fidgeon left 
England and went to reside in Germany, where he re-^ 
muned until about the date of the commission of bank- 
ruptcy hereinafter mentioned. 

The said William Fidgeon died intestate, on or about 
the 3d May 1816, leaving the said Thomas Fidgeon his 
heir-at-law. Whereupon the real estates of the said 



FiDOION 

and othen. 
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1840. WUliam Fidgeon descended upoiii and became vested 
£i iMTte ^^» ^^ ^^^ Thomas Fidgeon^ subject to the specialty 
debts of the said William Fidgeon. 

On the 30th May 1816, a commission of bankrupt was 
issued against the said Henry Lomas^ Edward Getky, 
and Thomas Fidgeon, who were duly found and declared 
bankrupt under the same; and John Hardman, and Tho- 
mas Coohe, and Peter Kempsouy (both since deceased), 
were duly appointed assignees of the estate and efiects 
of the said bankrupts under the said commission, and the 
usual assignment of the personal estate of the said bank- 
rupts, and the usual bargain and sale of their freehold 
estates, were executed to the said assignees by the major 
part of the Commissioners named in such commission ; 
and thereby the freehold estates of the said William 
Fidgeon became vested in the said assignees, but sub- 
ject to the said specialty debts of the said William 
Fidgeon. 

On the 4th July 1816, the said Messr&.WalkerSf Eyre, 
and Stanley claimed under the said bankruptcy the sum 
of 28,8022. lis. Id,, as a debt due upon the balance of 
account, and for money paid and advanced to and for the 
use of the said bankrupts ; and such claim was admitted. 

On the 20th August 1816, the said Richard Stanley, 
on behalf of the said Messrs. Walkers^ Eyre, and Stanley, 
proved under the said bankruptcy, against the joint estate 
of the above-named bankrupts, a sum of 7,421/. 145. 8d., 
as a debt due to the said Messrs. Walkers, Eyre, and 
Stanley, for money lent, advanced, and paid by them 
unto and for the use of the said bankrupts before the 
date of the said commission, and for lawful interest 
upon such money, which accrued due before the date of 
the said commission, and for customary bankers* com- 



and others. 
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mission for business transacted for the said bankrupts 1S40. 
before the date of the said commission, over and besides ^^ ^^ 
the sum of 10,000/., alleged to be secured by the said J\^,IZ^ 
bond. 

On the 3d July 1816, the said Messrs. Walkers, Eyre, 
and Stanley, on behalf of themselves and all other the 
creditors of the said William Fidgeon deceased, filed a 
bill in the Court of Chancery against the said assignees, 
and against Samuel Cave Fidgeon, the legal personal re- 
presentative of the said William Fidgeon, for the pur- 
pose of compelling satisfaction out of his estate of the 
amount of the said bond of the 26th August 1815, and 
of the interest alleged to be due thereon. Various pro* 
ceedings were heard in that cause ; and ultimately the 
Master, by a report made in the said cause, and dated 
the 16th December 1837, found that 10,0002. and in- 
terest had been received by the said plaintiffs, from or 
on account of the said Henry Lomas & Co., since the 
date of the said bond ; and that he was of opinion, that 
nothing, at the date of the said report, remained due 
upon the said bond. The report of the said Master 
was duly confirmed; and by an Order of the same 
Court, dated the 1st May 1838, the bill was dismissed, 
so far as the same sought to establish the claim of the 
plaintiffs, as specialty creditors of the said William 
lidgean on the bond. 

On or about the 11th October 18S7, a renewed 
commission of bankruptcy of that date was issued against 
the said Thomas Fidgeon, Edward GetUy, and Henry 
Lomas ; and on or about the 4th February 1839, a re- 
newed fiat in bankruptcy of that date was issued against 
the said Thomas Fidgeon, Edward GetUy, and Henry 
Lomas; and at a meeting appointed by the Commis- 
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1840. sioners acting under the said renewed fiat, for the proof 
Ex parte ^^ debts thereunder, and held on the 22d February 1839, 
aS^oXIL *® ^^ Samuel Walker, Jonathan Walker, and VinceiU 
Henry Eyre, the only surviving partners of the said firm 
of Messrs. Walkers, Eyre, and Stanley, attended by their 
solicitor, in order to prove the said sum of 10,341/. 10^., 
being the amount of the principal sum alleged to be se- 
cured by the said bond, with interest thereon to the date 
of the said commission, against the separate estate of the 
said Thomas Fidgeon. And the said Samuel Walker, 
Jonathan Walker, and Vincent Henry Eyre then and 
there tendered to the said Commissioners a form of proof 
for the said sum of 10,341/. IO5., as a debt due to them, 

as such surviving partners as aforesaid, from the separate 
estate of the said Thomas Fidgeon ; when the said Com- 
missioners rejected such proof. Whereupon the said 
Samuel Walker, Jonathan Walker, and f^incent Henry 
Eyre, on or about the 12th April 1839, presented their 
petition to the Court of Review, praying that the said 
Commissioners might be directed to permit them to 
prove the said sum of 10,S41/. 10«., as a debt due to 
themfirom the separate estate of the said Thorntu Fidgeon, 
and to receive dividends on such proof rateably with the 
other separate creditors of the said Thomas Fidgeon; 
and that in the mean time the said Commissioners might 
be directed not to declare, and that the said assignees 
might be restrained firom paying, any dividends or divi- 
dend on the separate estate of the said Thomas Fidgeon^ 
or on the joint estate of the said bankrupts. 

The said petition came on to be heard before theii* 
Honors the Judges of the Court of Review, on the 10th 
June 1839; and by an Order of that date, after reciting 
the said petition, and the prayer thereof upon hearing 
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the said petition, and the affidavits filed in support 1840. 
thereof, and the several exhibits therein mentioned, and ^ ^^^ 

hi parte 

the affidavits filed in opposition to the said petition read, Fidgeon 

* ^ and others. 

and what was alleged by the counsel for the said peti- 
tioners, and for the respondents, the assignees; it was 
declared, that the said bond of the 26th August 1815, 
mentioned in the said petition, was a security for the 
continuing balance of the banking account between the 
said Thomas Fidgeon, Edward Getley, and Henry Lo^ 
mas, and Messrs. Walkers, Eyre, and Stanley in the 
petition mentioned ; and did order that the said petiti- 
oners should be at liberty to go in under the fiat, in the 
said petition mentioned to have been awarded and issued 
against the said bankrupts, and prove against the separate 
estate of the said bankrupt Thomas Fidgeon such amount 
as they should establish to be due to them by virtue 
of the said bond, in respect of such balance ; and that 
the said petitioners should be paid dividends on the 
amount of what they should so prove, rateably and in 
equal proportion with the rest of the separate creditors 
of the said bankrupt Thomas Fidgeon, seeking relief un- 
der the said fiat ; not disturbing any dividend of such 
separate estate already made thereunder. And it was 
ordered, that the costs of the said petitioners and as- 
signees, of and occasioned by their said application, 
should be paid to them respectively, or to their respec- 
tive solicitors, out of the separate estate of the said Tho*' 
mas Fidgeon ; the petitioner's costs being first taxed and 
ascertained by Francis Gregg, Esq., an officer of this 
Court; and that the costs of the said assignees should 
be taxed by the Commissioners. 

The question at issue between these parties, on the 
hearing of the petition, was, — whether, in fact, the bond 

VOL. IV. Q 
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1 840. was delivered and accepted, for the purpose of securing 
^^^* all past and future advances made by the bankers on 

£x parte '^ ^ 

FjDGEOK the banking account current ; or only for securing the 
then existing debt It appeared to the Court, from the 
proof adduced on the hearing, that the amount of the 
bond, at the time of its original execution, far exceeded 
that of the then actual debt, exclusive of liabilities. 
That after such debt had been fully satisfied, the bond 
was re-executed, and again deposited with the bankers. 
And the Court did further find, that large sums of money 
were afterwards applied for, and advanced, on the credit 
of this bond. And it was alleged, on behalf of the pe- 
titioners, that the bond was given and accepted as a 
continuing security. But it was objected, on the part of 
the assignees, that the bond was a satisfied security; 
and that the Court was precluded by the rules of evi- 
dence, from finding the intent and purpose for which it 
was deposited with the bankers, by any evidence not 
apparent on the face of the bond itself, which contained 
no such evidence. The Court over-ruled the objection ; 
and having regard as well to the external, as the in- 
ternal, evidence of the bond, found and adjudged, that, 
in fact, the bond was delivered and accepted, for the 
purpose of securing all past and future advances made, 
or to be made, to the bankrupts, on the account current, 
and was still in force, as a continuing security against 
them. The .learned counsel for the assignees insist, 
that the said judgment is erroneous in matter of law, in 
this, that it is not founded wholly on the internal evi- 
dence of the bond, but also upon external evidence, 
which ought to have been wholly disregarded; and 
therefore, that the said order and decree ought to be 
reversed. 
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Mr. Knight Bruce, Mr. Jacob, Mr. J. Russell (Mr. 1840. 

Whately, and Mr. Bacon, were also with them), appeared ^!^^^^ 

in support of the appeal. Fidobon 



and others* 



Mr. Swanston, for the respondent, took a preliminary 
objection to the hearing of the appeal, on the ground 
that the requisition of the 32nd section of the Bank- 
ruptcy Court Act (I & 2 WilL 4. c. 56.) had not been 
complied with. That section provides, that " if the 
Court of Review shall determine in any appeal touching 
any decilion in matter of law upon the whole merits of 
any proof of debtj then the order of the said Court 
shall finally determine the question as to the said proof, 
unless an appeal to the Lord Chancellor be lodged within 
one month from such determination." In the present 
case, the month had expired before the appeal was 
lodged* Consequently, the appeal is too late, and can- 
not now be heard. 

Mr. Knight Bruce, Mr. Jacob, and Mr. •/• RusselL 
The limitation of the 32nd section only applies to the 
proceedings under London, and not to Country, fiats. 
This is clear, from a careful examination of the previous 
sections of the act. The 2nd section of the act trans- 
fers the jurisdiction over all matters of bankruptcy, 
whether arising in the Court of Bankruptcy, or else" 
where, to the Court of Review, except as is in the act 
afterwards provided. By this section, therefore, the 
Court of Review has a general jurisdiction over the 
proceedings both of London and country fiats; which 
jurisdiction is only qualified afterwards, as to the pro- 
ceedings under London fiats, in the case of an appeal 
from a Commissioner of the Court of Bankruptcy, or a 

q2 
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1840. Subdivibioii Courts upon a question relating to the proof 
j,^ ^^ of debt. The 3rd section declares, that all matters in 
FiDGEON bankruptcy are to be heard and determined in the Court 

and otbeis. * "^ 

of Review, subject to an appeal to the Lord Chancellor 
on matters of law and equity, or on the report or admis- 
sion of evidence only. It then provides, that in all 
cases of appeal to the Lord Chancellor, the appeal shall 
be on a special case, certified by one of the Judges of 
the Court, unless the Lord Chancellor shall otherwise 
direct, and that the appeal shall be only heard by the 
Lord Chancellor, and not by any other Judge of the 
Court of Chancery. There is therefore no limitation 
whatever, as to any certain time for appealing, contained 
in this section ; such limitation being only to be found 
in a distant part of the act relating to proceedings 
before a London Commissioner* The 30th and 31st 
sections of the act define the powers and jurisdiction of 
the Commissioners of the Court of Bankruptcy, which 
are only applicable to the proceedings under London 
fiats. The 31st section provides, " that if such Com- 
missioner (not Commissioners^ in the plural, which might 
then be supposed to apply to country fiats) or Subdi- 
vision Court, shall determine any point of law or matter 
of equity, or decide on the refusal or admission of evi- 
dence in the case of any disputed debt, such matter 
may be brought under review of the Court of Review 
by the party who thinks himself aggrieved, &c. ; and in 
like manner there may be an appeal on the like matter 
of law or equity from the Court of Review to the Lord 
Chancellor." Then the 32nd section, which continues 
the provisions as to such appeal upon the question of 
any proof of debt, declares that the order of the Court 
of Review shall finally determine the question as to the 
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said proof, unless an appeal to the Lord Chancellor is 
lodged within a month from such determination ; and it 
adds, that if the appeal shall be allowed, " then and in 
that case the proof of the debt shall be again heard by 
the Commissioner (not Commissioners), or Subdivision 
Court." It is plain, therefore, that these sections refer 
exclusively to the proceedings before a Commissioner of 
the Court of Bankruptcy, or a Subdivision Court, before 
which tribunal the London fiats alone are worked; neither 
the one, nor the other, having any jurisdiction over 
country fiats. The question is, whether the expressio 
univs^ as to appeals from a London Commissioner, in 
matters concerning the proof of debts, is to exclude 
the general provisions of the 2nd and 3rd sections, A 
marked distinction is also made in various provisions of 
the act between the prosecution of London and counti*y 
fiats. Thus, the I3th section declares, that every fiat 
prosecuted in the Court of Bankruptcy^ shall be filed 
and entered of record; but it makes no such provision for 
fiats prosecuted elsewhere. So, again, the 30th section 
declares, that any one of the six Commissioners of the 
CouTt of Bankruptcy may adjourn the examination of a 
bankrupt, or other person, to be taken either before a 
Subdivision Court, or the Court of Review ; but there 
is no such power given to any of the country Commis- 
sioners. In like manner, the two following sections, the 
31st and 32nd, as has been already observed, are con- 
fined wholly to proceedings before a London Commis- 
sioner, or a Subdivision Court, It is evident, therefore, 
that the 32nd section was never intended to include 
within its provisions any regulation respecting appeals 
from the decisions of the country Commissioners. A 
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1840. similar objection was raised in JEx parte JacJuon(a)f 
Ex parte which appears to have been over-ruled by the Court of 

Mr. Swanstofif in reply. The word " appeal," in the 
32nd section is not to receive the technical and exclu- 
sive sense that has been contended for ; nor is any dis- 
tinction made in that section between the proceedings 
under London and country fiats, as to the limitation of 
appeal. In JEx parte Jackson, which has been cited by 
the other side, the objection raised was not as to the 
right of appeal, but as to a re-hearing of the petition 
six months after the previous hearing; which, it was con- 
tended, would let in the right of appeal from the de- 
cision of the Court of Review on such re-hearing, al- 
though the party was estopped by his own laches from 
appealing against the decision on the previous hearing ; 
and the judgment of the Court in that case in no way 
controverted the position, that there is no right of 
appeal, unless the appeal is lodged within one month 
after the determination of the question by the Court of 
Review. 

Lord CoTTENHAM, C. — I have no doubt in deciding 
upon this objection. The act of parliament, that has 
been referred to, leaves all proceedings under country 
fiats the same as they were before the passing of the 
act. The 31st and 32nd sections speak only of the 
Commissioner (in the singular number) or the Sub- 
division Court, and are confined to the right of appeal 
in the case of any disputed debt, or upon the merits of 
any proof of debt. The words used in both sections, 

(a) 3 Dea. 651. 
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" Commissioner) or Subdivision Court," show plainly that 1840. 
the provisions of those sections relate only to the London ^ ^^^^ 
jurisdiction. The two clauses must be considered to be 
in pari materia^ extending only to the proceedings under 
Zsondon fiats. The objection therefore must be over* 
ruled. 

Mr. Knight Bruce^ Mr. Jacob, and Mr. J. Russell, 
then proceeded on tHe merits. The debt that is claimed 
to be proved against the separate estate of Thomas 
FtdgeoUy was for advances made to the partnership of 
FidgeoTij Getley, and Lomas. This debt, but for the 
bond set forth in the special case, would be a joint debt 
owing by Ftdgeon, Getley, and Lomas, The Court of 
Review has completely changed the nature of the se- 
curity. The report of the Master, referred to in the 
special case, states that the bond was given for an ex- 
isting debt, which was satisfied, and that nothing was 
due on the bond. [The Lord Chancellor. The facts 
stated in the special case are, that the bond was given 
expressly for a running balance.] It is a great hardship 
on the appellants, that one of the most material points 
affecting this case, namely, the point as to the appropria- 
tion of payments, is not alluded to in the special case, 
although it must have been urged in the argument be- 
fore the Court of Review. We say, that the bond was 
satisfied by one of the obligors, and was therefore no 
longer an existing security binding on the others. In 
Jones V. David (a) it was decided, that if one of two 
joint obligors pay off a debt, he is only a simple contract 
creditor of the principal debtor. In that case, the sure- 
ty, after the death of the principal, paid the bond, and 
took an assignment of it from the obligee ; but it was 

(a) 4 Russ. 277. 
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1840. held to be too late, for that the bond was paid and gone. 



Ex arte \T^^ Lord Chancellor. You cannot contend in this 
FiDOBOM g^gg ^jjj^t ^)^Q bond has been paid, when it has never 

and oiheri. ' *- ' 

been considered to be paid, either by debtor, or creditor. 
It is not, because the surety has a right to say that the 
bond is to be considered to be paid, as against him, — on 
the ground that he was not a party to the subsequent 
agreement between the other obligors and the obligee, — 
that it is to be considered as ptfid by the principal 
obligor.] From the statement in the special case, we 
submit that the bond must be considered as paid. The 
special case states, that in the former suit between the 
same parties, at the date of the report of the Master, 
nothing was due upon the bond, — not, that nothing was 
due from any one of the obligors, but that nothing was 
due on the bond. We submit, therefore, that any of 
the obligors could, in an action at law, brought against 
him by the obligee, have pleaded solvit post diem. Sir 
John Cross, in the judgment delivered by him on the 
hearing of the case in the Court below, gives no opinion 
whether the bond was an available bond, or not, at law, 
or whether it was, or was not, extinguished by payment. 
The decision in Ex parte King (a) shows, that before 
proof can be admitted on a bond, the condition must be 
previously broken. In the present case, the bond was 
for the payment of 10,000/. and interest; the moment, 
therefore, that the 10,0OOZ. was paid, the bond was dis- 
charged. 

Mr. Swanston, Mr. Wigram, and Mr. Goldsmid, for 
the respondents, were stopped by the Court. 

Lord CoTTENHAM, C. — I am bound, by the 37th sec- 

(a) 7 Ves. 304. 



and others. 
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tioii of the Bankruptcy Court Act, to confine myself to 1340. 
the special case as stated by the Court below. Now a ^•*^-^ 

Ex parte 

very small portion of the argument that has been ad- Fidgcon 
dressed to me has any reference to the case; it has 
travelled entirely out of the case ; an attempt has been 
made, indeed^ to raise difficulties^ but not on anything 
which has been reported to me from the Court below. 
The question^ and the only question, I have to consider 
is, the point, as to the admissibility of the evidence re- 
ceived by the Court of Review ; and the case states it in 
these very distinct terms. (His lordship here read the 
concluding statement in the special case, for which see 
ante, p. 226,) It is there stated to me, as a fact, that re- 
gard being had to the external^ as well as the internal, 
evidence, the bond was delivered and accepted for the 
purpose of securing all past and future advances made, or 
to be made, to the bankrupts on the account current, and 
is still in force as a continuing security against them. 
That is a fact found. Now, I have no power or juris- 
diction over that point, nor have I the means, or the 
right, to inquire into the accuracy of that finding. The 
law makes that conclusive, and my judgment can only 
be exercised on that, which the Court states to be a fact. 
It states the point, and the only point, for my considera- 
tion to be a mere question of evidence, viz. whether it 
was consistent with the rules of law, in order to ascer- 
tain for what purpose the bond was deposited, to look at 
the external evidence, as well as the internal evidence 
of the bond. 

Now, it was said, that the case did not accurately 
represent the points which were raised in the Court of 
Review ; but no very substantial objection was made to 
it: indeed, if any such objection had been made, I am 
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1 840. not competent to correct it ; nor have I anything before 

Ex parte ™® '^^^^ *^y ^^'^^ ' ^^"^ ^o Otherwise than deal with the 

and o^thwl ^^^ ^^ ^^^^ ^y ^^^ ^^^^^ ^^ Review. But I have 
referred to the printed report of the case in 3 DeacofC$ 
Rep. 672; and^ on looking at it^ I think the special 
case does ample justice to the argument, as there re- 
ported ; that may also be there misrepresented, for any- 
thing I know ; but undoubtedly the learned counsel have 
been unfortunate, if not only the learned judge mis- 
understood their argument, but the learned reporter 
too ; for I can find nothing stated in the printed report 
of the case, but exactly that proposition which is stated 
in the special case, as settled by the learned judge of the 
Court of Review. The argument of the counsel for the 
respondents is thus given. " Mr. Whately, and Mr. 12i»- 
sell^ for the assignees* There is no such ambiguity in 
the wording of the bond or condition in this case, as to 
admit the reception of any parol evidence to explain its 
meaning; parol evidence may be given to explain an 
ambiguous term, or act, but not to add to the effect. 
We say, the bond was given for a present debt owing 
from the bankrupts to the petitioners at the date of the 
bond, and that that debt has since been paid. This 
view of the case was taken by Sir John Leach^ when 
Vice Chancellor, in delivering his judgment on the hear- 
ing of the exceptions to the Master's report.'^ Then 
there is a long passage quoted from Sir John LeacK^ 
judgment, and then the counsel proceed. " Now, if the 
bond imported a present debt against one of the obligors, 
it imported a present debt against all. The House of 
Lords then having decided that it was given for a pre- 
sent debt, as against the surety, it must be for a present 
debt as against the bankrupts, the three other obligors/* 



and others. 
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that is, that the bond itself purports to be for a present 1840. 
debt. This is the substance, therefore, of the argument of ^"^^ 

' ® Ex parte 

the learned counsel : It is not competent to go into evi- J'i^^^J^^ 
dence, to see for what purpose the bond is deposited ; 
you can only judge of the purpose by the terms of the 
bond itself; and those terms do not show anything indi* 
eating security for a future debt. That is the whole of 
the case presented to the Court of Review, as far as the 
reporter can be trusted; it is also the whole of the case, 
as represented by the statement of the learned judge to 
me. I have no right to refer to any evidence, even to 
the Report, for the purpose of seeing what the argument 
was. I am bound by the statement of the case. But, 
when a case of hardship is represented, as if the judge 
had not given proper weight to some argument urged 
before the Court of Review, it is satisfactory to see, 
from the printed report, that there is no misapprehen- 
sion on the part of the learned judge ; but that the whole 
of the argument urged before that Court has been accu- 
rately represented in the case presented to me. 

There would be no necessity for saying anything fur- 
ther on the subject, because I am bound within the 
limits of the special case; I cannot go out of it; but it 
may be satisfactory to the parties to know, that it is my 
opinion, even if I had the liberty to go out of the case, 
that I should come precisely to the same conclusion, as 
that of the Court of Review. 

The whole argument here rests on the decision of the 
House of Lords in the case of Walter v. Hardman (a) : 
but it will be seen how totally untenable the argument 
IS, consistently with the ground on which that case was 
decided. 

(a) 11 Bligh, 266. 
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1840. There the case was against William Fidgeon, the 

^"^ surety. We have nothing to do with William Fidgeon 
FiDOEON here; and the whole argument is concluded; because, if 

and others. .... 

we had no William Fidgeon in the case, and if there had 
been no proceedings at all against William Fidgeon, I 
take it for granted that there could be no question raised. 
The only question therefore is, whether what has taken 
place, with regard to William Fidgeon, varies the case 
at all ; and whether it was in tlie contemplation of those 
who decided the case in the House of Lords, that by any 
possibility that decision should operate in favour of the 
obligor, who was the original debtor. William Fidgeon 
was not originally a party to the transaction ; he came in 
as a surety, and the ground on which he escaped the 
liability was this, that all which is found as a fact in this 
case, viz. the agreement between the parties, — the under- 
standing, — the deposit on the one side, and the accept- 
ance of that deposit on the other, which is equivalent to 
a contract that the bond should be a security for a con- 
tinning or running balance, — was an arrangement or un- 
derstanding between the debtor and creditor, with which 
William Fidgeon had nothing to do. Upon that, the 
Vice-Chancellor first, and Lord Brougham^ and the 
House of Lords, ultimately, said, you cannot afiect Wil- 
liam Fidgeon by any consequences of this arrangement, 
or understanding ; because he only became party to an 
instrument, which on the face of it does not import any 
such balance. You can only construe his liability, ac- 
cording to that to which he has put his name ; he was a 
party to the bond, and he is bound, as far as he has con- 
tracted ; but the bond does not import, on the face of it, 
any security for a future debt ; and therefore, ijiioad him, 
you cannot pursue the security further. It never was 
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intended by those who decided that case, to say, that the i840. 
original debtor was discharged ; and throughout, if atten- ^'^ 
tion is paid to the observations of Lord Lyndliurst, who Fidowin 

aod others. 

took the principal part in the discussion of the case in 
the House of Lords, it will be seen that he draws this 
distinction in every observation he makes ; and that the 
on]y ground of that decision was, that William Fidgeon 
was discharged, — not because there was no such contract, 
as to a future debt, between the principal debtor and cre- 
ditor, — but because he was no party to that arrangement. 
Now, the Master*s report has been referred to, not 
the dismissal of the bill, for that the learned counsel 
properly admitted would amount to nothing; because 
you cannot tell why a bill is dismissed. It is true, that 
the dismissal in any case, where there is no reservation 
of Uberty to file another bill, protects the party in whose 
behalf the bill is dismissed, who was here the principal 
defendant; yet you cannot assume any fact from that dis- 
missal, because you do not know the ground on which it 
took place. But the Master's report does not, as it has 
been supposed throughout this argument, find payment ; 
no such word whatever is to be found in it; but it is a 
report quite consistent with the real state of the case. 
The report finds this — the very point on which the Court 
of Review has founded its judgment — namely, that the 
security was deposited, for the purpose of securing future 
advances and future liabilities. If therefore you refer to 
the report, at least you have this fact established, which 
cannot be questioned here, that the deposit was for the 
purpose of securing future advances. What does the 
report find ? not any payment^ but that, as between the 
parties there in contest, nothing was due on the bond. 
Suppose the surety had been released by any of those 
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1840. acts which we know release sureties, there would have 
^'^'"^^ been then, no doubt, nothing due on the bond, as against 

Ex ptrte 

FiDosoN William Fidgeon. But even if the word payment had 
been used, in that case the argument could only be 
founded on the legal consequences afiecting other per- 
sons, from the incidental use of an inaccurate term in the 
Master's report. Payment there is none, there could 
be none;^-who are the parties to pay? The debtors 
were to pay to the creditors; the creditors are the 
bankers, the debtors are the persons between whom 
and the bankers the account existed; and there is no 
pretence for saying there is any payment as between 
them. The moment you establish the fact, therefore, 
that the bond was not a security for an existing debt, 
but a security for some other debt which might there- 
after appear to be due, no intermediate money trans- 
action can have any reference to the bond ; and therefore 
no intermediate money transaction can be payment on 
the bond. It maybe, that the intermediate money trans- 
action may release the surety from payment, beyond all 
doubt ; but payment^ in the proper sense of the word, 
cannot properly take place ; because it is not within the 
scope or purpose, for which the security was deposited. 
There is no such word used in the Master's report; and 
if there had been, it would have been perfectly imma- 
terial ; because, the nature of the transaction being stated 
in the report, it would be obvious what the meaning of 
the master was, if he had used that term. We know very 
well, that dealing with a principal may very often release 
a surety ; but here the question is, whether this sort of 
absence of dealing with the surety is to discharge the 
principal. 

In this case, the debtors, in order to secure an existing 
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debt, and having a continuance of money transactions 1840. 
with the party with whom they are dealing, execute and ^ ^ 
deposit a joint and several bond, (so the case finds), to ^'^^jj*"' 
secure future advances, and any ultimate balance. The 
transactions go on, and at the end and close of the trans- 
actions, a balance is found due ; and the party, having 
the benefit of the bond, now only seeks to do that which 
the security gave him a right to do, namely, to establish 
that as a debt against the party, who has made himself 
separately liable by his bond for such balance as might 
eventually become due. 

Those are the facts found by the Master's report ; the 
special case states the same facts as are found by the 
report ; and of the real transaction between the parties, 
neither the one proceeding, nor the other, leaves the 
slightest doubt. 

There is nothing in the transaction, — on the ground of 
which the surety has been exonerated from his liability, — 
which can afiect here the liability of the principal debtor, 
and I am of opinion, there is no question in form raised for 
any such consideration. It is impossible to be argued, 
that, with respect to any security deposited for the pur- 
pose of securing an ultimate balance, you cannot go into 
evidence to show the purpose for which it was deposited. 
The same attempt was made in the argument before the 
House of Lords, and Lord Lyndhurst meets it in this 
way : ^' This instrument does not, on the face of it, state, 
that it is a guarantee ; you must, therefore, call evidence 
to show that it is ; and may not that evidence also show 
for what it is a guarantee ? In all the cases referred to 
in the argument, the guarantee is on the face of the in- 
strument itself; here it is meant to be a security; a sim- 
ple bond, meant to be a security for something that must 
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Ex parte 

FlOGBON 

and others. 



be proved by evidence ; therefore you may have evidence 
to show for what it is a security/* However^ the counsel 
have very properly abstained from arguing here so un- 
tenable a point, as what they were, I believe, seduced by 
the observations of Sir John Leach to argue in the Court 
below, and which I think was properly overruled by the 
Court of Review, — namely, that the bankers were not at 
liberty to go into evidence, for the purpose of showing 
for what purpose this money bond was deposited. That, 
in fact, is the only point brought to me for consideration. 
I have gone into the other parts of the case, not be- 
cause they were in the least open to me, but that the 
parties may be satisfied that they have not lost any benefit 
by any omission, either of the counsel, or the learned 
judge who stated the case. If I had the same jurisdic- 
tion over the case, which the Court of Review had when 
the case came before them, I should not have had the 
slightest doubt in pronouncing the same judgment. The 
appeal must therefore be dismissed, with costs. 



Ex parte Charlbs Walmsley. — In the matter of 

Serjeants* Inn, 

August lUh. James Ogden and Charles Walmsley. 

Cor. Sir J, Cross* 

Where one of ThIS was a petition of the bankrupt CharlesWalmlet/, 

two bankrupts 

under a joint for the allowance of his certificate. It appeared, that 

fiat dies, without ..«,,. 

having made a jomt fiat had issued against both bankrupts, and that 

any affidavit of i/itTi*oj/\i -. 

his conformity, ou the Dth July 1844), the commissioners signed the cer- 
viving bankrupt tificate of both the bankrupts, which was also signed by 
a{io^n<»of Sie *^® proper proportion of creditors in number and value; 

joint certificate. 

the order can only be made for its allowance as to the surviving bankrupt, reserving for fur- 

ther consideration the question as to the allowance to the deceased bankrupt. 
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but that, the bankrupt James Ogden died on the 24th of 1840. 
June 1840, without having made any affidavit of his con- ^ 

formity. The petitioner, however, had made an affidavit Walmslby. 
that he and his deceased partner had in all things con- 
formed themselves, and that the certificate was obtained 
fairly and without fraud; and he prayed, that the decease 
of James Ogden, his late partner, should not be allowed 
to prejudice or affect the allowance and confirmation of 
the certificate. 

Mr. Deacon, in support of the petitioner, said, that 
as the other bankrupt, James Ogden, had died before 
he had made any affidavit of conformity, the Court per- 
haps would be guided by the Order made by Lord Eldon, 
in Ex parte Cossart{a), which was in all respects a 
parallel case with the present 

Sir John Cross, after conferring with Mr. jBar&6r,the 
Registrar, thought that that precedent should be observed 
in this case, and made the following 

Order, that inasmuch as no affidavit of conformity, 
as required by the statute, had been made by the 
deceased bankrupt during his life*time, the certi- 
ficate be advertised as to Charles Walmsley alone; 
and that the further consideration of the subject- 
matter of the said certificate, as to the deceased 
bankrupt, do for the present stand over (i). 

(a) 1 G.&J, 24«. 

{h) See Ear parte Currie, 10 Ves. 51 ; Bromley v. Goodere, I Atk. 77 ', 
Tttdway v. Broion, 2 Burr. 719j per Ld. M. 
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v^^ Ex parte Charles Coleman. — In the matter of John 

WuimntUr, LlONEL HoOD. 

Jan, IS, 22, 27. 

Where oD a XHIS was the petition of a creditor claiming a lien on 

petition of an . 

equiuble moTt- an annuity granted to the bankrupt^ and praying that 
?wu alleged ' the annuity might be sold in satisfaction of his debt 
was deposited ^^ appeared, that the petitioner, at the request of the 
"^acti^as the b^^^^^i^P^ bad discounted a bill of exchange for the sum 

S^km'i?" Ihfs ^^ ^^^-^ ^^^^ *^ 2"^ ^*y ^^'^> ^"^ payable three 

was held not a months after date : which bill was drawn upon the bank- 
sufficient alle- '^ 

Ration of any rupt by Mr. Frederick Lock, then a partner in the firm 

actual autho- r ^ » r 

rity given by of Lock, Smitk, ft Allison, of ComhiU, London, soli- 

the bankrupt to 

deposit the citors^ and which bill was duly accepted by the bank- 
deed. 
Although the rupt, and indorsed to the petitioner. On the 5th May 

?a8es°to*8ubmit 1837, Fredrick Lock called on the petitioner, and re- 
tion of^the ^^ quested, on behalf of the bankrupt, that the petitioner 
itXiid mX ^°^^^ advance a further sum of 5001. to the bankrupt, 
T ins7hrm°o1r' ^y ^*y of discount of a farther bill for the like period of 
^ ^^T b^"°^ ^'^'^^ months, as a temporary loan ; which the petitioner 
directly brought agreed to do, and then and there advanced and paid 

before the Court 

by, his petition, to Frederick Lock, on behalf of the bankrupt, the fur- 

the respondent 

cannot object ther sum of 500/., mintis the discount thereon for a 
hearing of Uie period of three months, at the rate of 10/. per cent per 
^ °°' annum. When these two bills of exchange became due, 

they were not paid ; and on the 14th December follow- 
ing Frederick Lock brought to the petitioner a bill of 
exchange dated on that day, drawn by himself and ac- 
cepted by the bankrupt for the sum of 1500/., payable 
three months after date, by way of security for the mo- 
nies advanced to him ; which the petitioner declined to 
receive as security, but, on being pressed, agreed to 
take it to the extent of 1000/., as a renewal of the two 
former bills, and gave Frederick Lock a written memo- 
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randttin that only 1000/. of the bill belonged to the 1840. 
petitioner; and the same bill was duly indorsed to the ^^^^ 
petitioner by Frederick Lock. The petition then stated, Couucak. 
that at the latter end of February 1838, which was some 
time before the last-mentioned bill became due, Frederick 
Lock, acting as the solicitor, and on behalf of the bank- 
rupt, brought to the petitioner a certain indenture bearing 
date the t6th March 1830, and made between Mcunmilian 
Richard Kymer, therein described, of the one part> and 
the bankrupt of the other part; whereby, after reciting that 
M, R. Kymer was entitled to an annuity of 515/. charge- 
able upon and issuing out of certain salt works, known 
by the name of the Wharton Patent Salt Works ; and 
that the bankrupt had contracted and agreed with M. R. 
Kymer for the purchase of the annual sum of 100/., 
part and parcel of the said annuity of 515/., at or for the 
price or sum of 999/. ; it was witnessed, that in pursu- 
ance of the said agreement, and in consideration of the 
said sum of 999/., M. R. Kymer assigned and trans- 
ferred to the bankrupt the annual sum of 100/., part and 
parcel of the said annuity of 515/., to hold the same 
for the residue of a term of ninety-nine years, subject 
nevertheless to a power contained in the indenture for 
redemption of the annuity. This indenture was de- 
posited with the petitioner by Mr. Lock, as a security 
to the petitioner, in ease the sum of 1000/. secured by 
the last-mentioned bill of exchange, should not be paid. 
Before the bill became due, the bankrupt and Frederick 
Lock requested the petitioner to renew the same ; which 
he accordingly did three several times, the last renewed 
bill bearing date the 16th December last, and being 
drawn by Frederick Lock upon and accepted by the 
bankrupt. 

r2 
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1840. The petitioner alleged, that he did not, when the de- 

^T^^ posit was made of the annuity deed, in any manner con- 
Coleman, tract or agree that he would renew the bill then held 
by him ; and that the last renewed bill had been dis- 
honored, and the amount thereof was justly due and 
owing to the petitioner. 

The fiat issued on the 1st May 1839. 

The prayer was, that it might be referred to the 
Commissioner, or the proper officer of the Court, to 
compute interest on the amount of the bill dated the 
15th December, from the time when the same became 
due ; and that the annuity, granted to the bankrupt by the 
indenture of the 16th of March 1830, might be sold, 
and the produce applied in payment of what should be 
found due for principal and interest on the bill; and 
that the petitioner might have liberty to bid at the sale; 
and that the residue of his debt, if any, might be ad- 
mitted as a proof. 

Mr. Bethellf in support of the petition, said he relied 
on the cases of Cannop v. Meaks(a), Ex parte Knight{b\ 
and Herring ton v. Collis (c). In the first of these cases, 
it was decided that the statute 3 & 4 Will. 4. c. 98. s. 7., 
which protects bills of exchange payable at three months, 
or less, from the operation of the usury laws, extends 
also to warrants of attorney, given to secure payment of 
such bill. In Ex parte Knight , where a creditor had 
advanced money to a bankrupt, by discounting bills pay- 
able within three months from the date, and on the se- 
curity of the deposit of goods, and took more than <^^ 
per cent, for the discount, it was held that the transac- 

(o) 2 Ad. & E. 326. (6) I Dea. 459. 

(c) 5 Bing. N. C. 332. 
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tion was within the provisions of the 3 & 4 Will A. c. 98. 1840. 
s. 7. In the last-mentioned case of Berrington v. CollU, ^^ ^ 
it was decided^ that a loan of money at more than 6/. Coleman. 
per cent, upon the security of a deposit of a lease, a 
warrant of attorney, and a promissory note, was not 
protected by the statute. But the effect of this last de- 
cision is, that if the first contract between the parties 
in that case had been on a promissory note, and after- 
wards another security had been given, that would not 
have afiected the original contract, if bond fide on a bill 
or note. [Sir John Cross. I observe, that in the last 
statute, 2 & 3 Vict. c. 37., there is a proviso declaring 
that nothing therein contained shall extend to the loan 
or forbearance of any money upon security of any lands, 
tenements, or hereditaments, or any estate or interest 
therein. Now it is material for you to show, that your 
security is not on lands or tenements.] I rely on the 
provisions of the former act of 3 & 4 WUL 4. c. 98. 
3. 7., which was in force at the time of the contract. 
[Sir John Cross. That statute applies to a note given 
in the first instance ; but not to a note given for a pre- 
viously existing debt, merely to enable the party to 
charge more than 5/. per cent, for interest. Sir Oeorge 
Rose. Will the petitioner submit to any order the Court 
may make, if it should think fit to direct him to deliver 
up the annuity deed ?] The petitioner cannot consent 
to be so bound. 

Mr. Sfoanston. — As the petitioner will not submit to 
the jurisdiction of the Court, as to the delivery up of the 
deed, I object to any further hearing of the petition. 
The petitioner cannot call on the Court to make an Or- 
der in his favour, if he will not submit to an adverse 
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1840. Order, tf he will ncit submit to the jorisdictioni his 
petition ought to be dismissed, with costs. 



Ex parte 
Coleman. 



Sir John Cross. — I am not prepared to say, at pre* 
sent, that the petitioner is not within the jurisdiction of 
the Court, in respect of any Order for the delitrering up of 
the deed. He comes to the Court for an Order, as an 
equitable mortgagee, and acknowledges that he has pro- 
perty of the bankrupt in his possession. But I am not 
disposed to give a positive opinion on the point of juris- 
diction, unless we are judicially called upon to do so. 
Before I deliver my opinion upon that point, I should 
like to have these two questions argued, — Ist, Whether 
we have jurisdiction to make such an Order; and Jted, 
Whether the petitioner, by the fact of presenting his 
petition, and the mode of stating his case in such peti« 
tion, has not consented to the jurisdiction. 

Sir G» Rose.— The only way, in which the question of 
jurisdiction can possibly come before us, is, on a counter 
petition presented by the assignees for the delivering up 
of the annuity deed. It is impossible for the Court to 
make an adverse order agcdnst a petitioner, on a point 
which is not brought before us on his petition. 

Sir John Cross.— I admit that we cannot make an 
order, adversely, On a point which is not brought before 
us on the petition. 

Mr. Swanston» — A case occurred in this Court about 
a year ago, when the late Chief Judge put a petitioner 
to his election, whether he would submit to the jurisdic- 
tion $ and the Court refused to hear the petition, on his 
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lefuflal to submit. Upon the same principle^ in a Court 1B40. 
of Equity, on a bill filed for an account, the Court will ^ ^^^^ 
not entertain the bill, if the plaintiff refuses to abide by 
the order of the Court, if made against him, on a point 
where it has not strictly jurisdiction. 

The Cou&T decided against the objection. 

Mr. Swanstan then proceeded to oppose the petition, 
on the merits. The petitioner applies here for the ex- 
traordinary interference of the Court in his favour, when 
there is no evidence of the bankrupt himself having in 
any way interfered in the transaction. The petitioner, 
even in his own affidavit, does not allege, that the bank- 
rupt was in any way a party to the deposit of the deed. 
The affidavit states, that ZocAe, '' acting as the solicitor 
of the bankrupt," deposited the deed with the petitioner; 
but there is no allegation that he bad authority to do so. 
And the bankrupt, on his last examination before the 
Commissioners, expressly stated that Locke deposited 
the deeds with the petitioner without any authority given 
to him by the bankrupt. It appears^ indeed, from the 
petitioner's own statement, that he never had any com* 
municadon with the bankrupt. 

Mr. Betkell, in reply. The Court must take it> that 
Zoche had authority from the bankrupt to deposit the 
deed, from the nature of the transaction, as disclosed in 
the petition. The petitioner had advanced the bankrupt 
a large sum of money, and Locke had joined him in the 
Uils to secure it. There is no need of proving a special 
authority from the bankrupt. [Sir George Hose. Surely 
it is for you to proves that the deeds were deposited with 
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1840. the concurrence and approbation of the bankrupt, more 
y^^'^^ especially after the statement of the bankrupt on his last 
CoLBMAK. examination. If you can get an affidavit of that fact, 
the Court may then deal with the petition, but not other- 
wise.] When it is found, that the attorney went to the 
bankrupt's creditor to solicit his forbearance, and in 

« 

order to obtain it, deposited the deed in question, is it 
not a reasonable inference, that the attorney bad autho- 
rity from the bankrupt to make the deposit? 

Sir John Cross. — There are two objections to the 
prayer of this petition. 1st. That the debt arises on a 
bill of exchange, given after the deposit of .the deed; 
and 2dly, that the deed was deposited, without any au- 
thority from the bankrupt for that purpose. Now the 
case of Barrington v. Colli8(a) decides, that when a 
party holds a real security for a debt, he has no right 
to take further security for that debt, by procuring a pro- 
missory note from his debtor for the amount of his debt, 
with interest at 10/. per cent. In the present case, it 
has been put to us in argument, whether the petitioner 
might not have waived the last bill, and fallen back 
upon the security of the former bill. But there is no 
allegation in the petition that he did so, nor in any of the 
affidavits ; and, as to this fact, we are left quite in the 
dark. The next question is, whether Locke had autho- 
rity from the bankrupt to deposit the deed. It appears 
that all the transactions passed between the petitioner 
and Locke. The petitioner leaves wholly out of the 
statement of his case any mention of the terms on which 
the bill was discounted, or to whom the money was paidi 

(a) 6 Bing. N. C. 332. 
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Then, there is no written memorandum of the deposit 1840. 
of the deed, which a cautious man would have taken, and ^ 

' 'Ex parte 

more especially under such circumstances as gave rise to Colkman. 
this deposit. There is also no specific time alleged, when 
the deed was deposited by Locke, " acting as the solicitor 
of the bankrupt." This loose allegation does not show 
any sufficient authority from the bankrupt to Locke to 
make the deposit. I see nothing in this case to call on 
us to give time to the petitioner to make an affidavit to 
amend his case. 

Sir George Rose. — There is certainly no allegation 
in the petition, that makes out the authority of Locke to 
deposit the annuity deed with the petitioner. But, as 
the Court has looked at the bankrupt's examination on 
the proceedings, which states that the deposit was made 
without his authority, I think the petitioner should have 
time given him to make an affidavit as to that fact, if he 
is able to do so. 

The Court, on this suggestion of Sir George Rose, 
ordered the petition to stand over to the 27th January ; 
but no affidavit on the subject being then tendered by 
the petitioner, the Court ordered the 

Petition to be dismissed, with costs. 
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2 & 3 VicTOBiA, Cap. 29. 

An Act for the better Protection of Parties dealing 
with Persons liable to the Bankrupt Laws. 

19th July 1839. 

' Whereas by an act passed in the sixtli year of the reign 
of his late majesty King George IV. intituled " An Act to 
amend the Laws relating to Bankrupts," it was among other 
things enacted, that all payments really and bond fide made 
by any bankrupt, or by any person on his behalf, before the 
date and issuing of the commission against such bankrupt, 
to any creditor of such bankrupt, (such payment not being 
a fraudulent preference of such creditor,) should be deemed 
valid, notwithstanding any prior act of bankruptcy by such 
bankrupt committed ; and that all payments really and bon& 
fide made to any bankrupt before the date and issuing of 
the commission against such bankrupt should be deemed 
valid, notwithstanding any prior act of bankruptcy commit- 
ted ; and that such creditor shall not be liable to refund the 
same to the assignees of such bankrupt, provided the per- 
son so dealing with the bankrupt had not, at the time of 
such payment to such bankrupt, notice of any bankruptcy 
committed ; and whereas by an act passed in this present 
session of parliament, intituled. An Act for the better Pro- 
tection of Purchasers against Judgments, Crown Debts, Lis 
pendens, and Fiats in Bankruptcy, it is among other things 
enacted, that all conveyances by any bankrupt bond fide 
made, and executed before the date and issuing of the fiat 
against such bankrupt, shall be valid, notwithstanding, any 
prior act of bankruptcy by him committed, provided the 
person or persons to whom such bankrupt so conveyed had 
not, at the time of such conveyance, notice of any prior 
act of bankruptcy by him committed ; and whereas it is ex- 
pedient, that further protection should be given to persons 
dealing with bankrupts before the issuing of any fiat against 
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' them :' Be it therefore enacted by the Queen's most excel- 
lent majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons^ in this present parlia- 
All contractor ment assembled, and by the authority of the same, That all 
^'^^d^"^ ^d cont'^cts, dealings, and transactions by and with any bank- 
with any bank- rupt, really and bond fide made, and entered into before the 
rapt previous to ^^te and issuing of the fiat against him, and all executions and 
suing of any fiat attachments against the lands and tenements, or goods and 
to be valid, &c. chattels of such bankrupt, bond fide executed or levied be- 
of prior bank- ^'^^^ ^^e date and issuing of the fiat, shall be deemed to be 
mptcy. valid, notwithstanding any prior act of bankruptcy by such 

bankrupt committed ; provided the person or persons so 
dealing with such bankrupt, or at whose suit or on whose ac- 
count such execution or attachment shall have issued, had 
not at the time of such contract, dealing, or transaction, or 
at the time of executing or levying such execution or at- 
tachment, notice of any prior act of bankruptcy by him com- 
mitted ; provided also that nothing herein contained shall be 
deemed or taken to give validity to any payment made by 
any bankrupt being a fraudulent preference of any creditor 
or creditors of such bankrupt, or to any execution founded 
on a judgment on a warrant of attorney, or cognovit given 
by any bankrupt by way of such fraudulent preference. 
Act may be re- ^I* ^^^ be it further enacted, that this act may be repeal- 
pealed, &c. ed or altered by any other act in this present session of par- 
liament. 
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1839. 

Ex parte William George Prescott, George Grote^ v^^.'*^ 
and others. — In the matter of William Phillips. Westminster, 

Ihveniher lUh, 

X HIS was a petition to prove a debt of 1 162/., for the I'be bankrupt 

. . having taken 

purpose of voting in the choice of assignees, and of assent- some shares in a 

.. ' r 1 •/« joint banking 

ing to or dissenting from the certificate. company, a re- 

The fiat was dated the 31st July 1839. The bank- at't^rsump 
rupt was a member of the Central Bank of Liverpool, jd November 
which was established under the 7 Geo. 4. c. 46., and his ^ uJ^S^eS, 
name was entered as one of such members in an account ^^^ I ^^*^' 

c. 46., in which 

or return delivered at the Stamp Oflice on the 2d No- ^^ °*?« ^** 

* entered as one 

vember 1838, in pursuance of the fourth section of the of the members 

of the company. 

above act. The petitioners, in February 1839, in the On the 9th No- 
vember, the 
way of their business, as bankers, discounted for the bankrupt agreed 

Liverpool Bank five several bills of exchange for various to B., bat the 

sums, amounting in the whole to 1162/. U., all of which of the\ham^ 

were indorsed by the Liverpool Bank, and were disho- Tuted tllf the 

noured when they became due; and notice of dishonour norwarany^^^' 

was duly given to the bank. On the 24th August last, [j^^h^^st"^"* 

(being the first meeting under the fiat,) the petitioners 5|**^' notifying 

applied to prove the amount of these bills for the purpose ownership, until 

'^'^ , . '^ *^ the 25th March 

of voting in the choice of assignees ; when they produced 1839 ; but no- 

- _ __ , , n r^m i tico of the Sale 

a copy of the return filed at the Stamp Office, and cer- of the shares to 
tified under the hand of one of the Commissioners of to the bank on 
Stamps, in support of such proof. The proof was ob- vember 1838; 
jected to, on the ground that the bankrupt, on the 9th ^^ i838lbe°^' 
November 1838 sold his shares in the bank to one ^^"o^t^hldh^c. 
Edffor Bayer, and that he thereupon gave notice ot^^""^^^^^^^' 
such sale to the bank, and directed them to transfer o^°«' of such 

' shares. On the 

his shares to Bowyer. The transfer, however, was not i^^h February 

^ ' 1889, the bank- 

ing company 
indorsed bills to the petitioners. Held, that the bankrupt was to be considered as a partner 
in Uie banking company at the time of the indorsement on the bills, and that the petitioners 
might therefore prove against his estate, for the purpose of voting in the choice of assignees, 
and aiaenting to or dissenting from his certificate. 

VOL. IV. T 
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1839. actually signed and completed until the 9th March 1839, 
Ex parte which was after the bills had been indorsed by the Liver- 
and*oth*^^ • pool Bank to the petitioners; and no return was delivered 
by the bank at the Stamp Office, subsequent to the 
return of the 2d November 1838, until the 26th March 
1839 ; when a return was made, in which the bankrupt's 
name was omitted, and the name of Bowyer inserted 
instead, as a member or partner of the banking company. 
The purchase-money for the shares, however, was fully 
paid in January 1839; and Bowyer wzb, previously to 
that period, not only recognized by the banking company 
as a shareholder in respect of the shares, but was in 
December 1838 actually appointed one of the directors. 
Upon this objection the Commissioners rejected the 
proof, thinking that the bankrupt, after the sale of his 
shares on the 9th November, had ceased to have any 
interest in the bank, and that, consequently, he could 
not be held liable as a member or partner, in respect of 
any subsequent engagements of the bank ; for that, not- 
withstanding the transfer of the shares had not been 
actually made until the 9th March, yet the bankrupt 
had notified the sale to the bank, whose duty it was to 
prepare the transfer, and Bowyer had also been recog- 
nized and treated by the bank as the proprietor of the 
shares. 

It was submitted, on behalf of the petitioners, that 
the liability of the members of the banking company, 
whose names appeared as such on the return filed at the 
Stamp Office, continued, although they had actually 
sold their shares, until, by some subsequent return omit- 
ting their names, it should appear that they had ceased 
to be such members or partners, or notice thereof should 
have been otherwise given to the parties dealing with the 
bank ; and that, notwithstanding such alleged sale, yet 
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in point of law^ and for the purposes of the act of par- 1839. 

liament, the bankrupt continued until the 25th March ^^ 

1839 to be a member of the banking company, and ^?"?*" 
responsible for its engagements up to that period. 

Mr. jRussell, and Mr. AndercUm, in support of the 
petition. It is not questioned that the bankrupt, in the 
beginning of November 1838, was a partner in this bank; 
but it is said, that by an agreement, entered into between 
him fmd Bowyer on the 9th November 1838, for the sale 
of his shares, the bankrupt's liability ceased altogether. 
The agreement, however, was subject to the approval of 
the banking company ; and, in point of fact, no complete 
transfer of the shares was made till the 9th March 1839. 
In the meantime, the bills were indorsed to the peti- 
tioners. Now we contend, that Bowyer , at most, had 
only an equitable title to the shares ; the legal title to 
them remained in the bankrupt, and he continued liable, 
as between him and the world, to all the transactions of 
the bank, till, by a complete transfer, the legal title was 
divested. It may be objected, perhaps, that because the 
petitioners have proved the amount of the bills against 
the estate of Bayer, who has also become a bankrupt, 
they have waived their right of proof against Phillips. 
But Bowyer is also a separate indorser of the bills in 
question ; and it is in that character only that we prove 
against his estate, and not as recognizing the transfer of 
the shares to him to have been complete before the bills 
were indorsed to the petitioners. The first section of the 
Joint Stock Banking Act, 7 Geo. 4. c. 46., provides, 
" that every member of any such corporation or copart- 
nership, shall be liable to, and responsible for, the due 
payment of all bills and notes which shall be issued, and 

t2 
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1839. for all sums of money which shall be borrowed, owed, or 
6z parte taken up by the corporation or copartnership of wUcb 
^d^o^^. such a person shall be a member, such person being a 
member at the period of the date of the bills or notes^ 
or becoming or being a member before or at the time of 
the bills or notes being payable, or being such member 
at the time of the borrowing^ owing ^ or taking up of any 
sum or sums of money upon any bills or notes by the cor- 
poration or copartnership, or while any sum of money 
on any bills or notes is owing or unpaid, or at the time 
the same became due from the corporation or copartner- 
ship." Now we say, iihbi Phillips was a member of the 
Liverpool Bank at the time of the baiik borrowing this 
money of the petitioners upon the bills in question. 
The fourth section of the act provides, that a return of 
the names of the members of every banking company 
shall be filed at the Stamp Office. And the sixth section 
declares, '^ that a copy of any such account or return so 
filed or kept, and registered at the Stamp Office, as by 
this act is directed, and which copy shall be certified to 
be a true copy under the hand or hands of one or more 
of the Commissioners of Stamps for the time being, 
upon proof made that such certificate has been signed 
with the handwriting of the person or persons making 
the same, and whom it shall not be necessary, to prove 
to be a Commissioner or Commissioners, shall, in all pro- 
ceedings civil or criminal, and in all cases whatsoever, 
be received in evidence as proof of the appointment and 
authority of the public officers named in such account 
or return, and also of the fact that all persons named 
therein, as members of such corporation or copartnership, 
were members thereof at the date of such account or re- 
ttirn,'* We contend, therefore, that when the petitioners 
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* 

produced a certified copy of the return filed at the Stamp 1839. 
Office, on their application to prove their deht against eP^ 
the estate of Phillips, the Commissioners were bound Prbsoott 

' and others* 

to receive it as proof of the fact that Phillips was a 
member of the banking company at the date of such 
return. Then the eighth section of the act declares, 
'' that the secretary or other officer of every such corpo- 
ration or copartnership shall, and he is hereby required, 
from time to time, as often as occasion shall render it 
necessary, make out, upon oath, in manner hereinbefore 
directed, and cause to be delivered to the Commissioners 
of Stamps as aforesaid, a further account or return, 
according to the form contained in the schedule marked 
(B) to this act annexed, of the name or names of any 
person or persons who shall have been nominated or 
appointed a new or additional public officer or public 
officers of such corporation or copartnership, and also 
of the name or names of any person or persons who shall 
have ceased to be members of such corporation or copart" 
nership, and also of the name or names of any person or 
persons who shall have become a member or members of 
such corporation or copartnership, either in addition to, 
or in the place or stead of any former member or mem- 
bers thereof And such further accounts or returns shcdl 
from time to time be filed and kept and entered and 
registered .at the Stamp Office in London, in Uke manner 
as is hereinbefore required with respect to the original 
or annual accoimt or return hereinbefore directed to be 
made." As long, therefore, as the name of Phillips 
appeared on the last return delivered into the Stamp 
Office, as one of the members of this banking company, 
so long does he remain a partner, to all intents and pur- 
poses, as between him and the rest of the world, and in 
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1899. no way could he have dischai^ed himself from his liahi- 
^^^ lity, but by procuring a further return to be filed, accord- 
Frbscott ing to the directions of the act. The bankrupt never 

iDd others. 

determined his character of partner, within the intent 
and meaning of the act of parliament, until long after 
the bills in question came to the hands of the petitioners. 
He remained the legal owner of the shares, and as such 
the Court must deal with him, without being influenced 
by any equitable considerations arising out of the con* 
tract for the sale of the shares. 

Mr. Swanston, and Mr. Dixon, contrd. The return 
filed at the Stamp Office is no evidence that the bank- 
rupt was a partner, except at the date of the return. 
From the 9th November 1838, when the agreement be- 
tween Bowyer and the bankrupt was entered into for 
the sale of the shares, the bankrupt ceased to have any 
equitable interest in them, and could only be considered 
a bare trustee for the purchaser. On the 13th Novem- 
ber, notice was given to the bank of the sale of the shares ; 
and they so far approved of it, that in the following 
month they chose Mr. Boxjoyer a director of the company, 
without any other qualification than his contract for the 
purchase of the bankrupt's shares. In equity therefore, 
most assuredly, if not at law, the bankrupt at that time, 
if not sooner, ceased to have any interest whatever, direct 
or indirect, as a member of the banking company, and 
was therefore exempt from all liability as a partner. 
The equitable title was certainly in Bowyer from the 
date of the agreement for the sale of the shares ; and 
when the transfer to him was finally executed, the legal 
title related back to the same period. 
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Mr. Russell, in reply, was stopped by the Court. 1839. 



£x parte 

Sir John Cross. — We have no evidence of the actual Prmcott 



date of the indorsement of these bills to the petitioners. 
From the return filed at the Stamp Office, and from the 
admission of the respondents themselves^ it appears that 
PhUlips was a partner in this bank, at all events on the 
13th November ; for it was not before that day, that notice 
was given to the bank of the sale of the shares. They, 
who say that he subsequently ceased to be a partner, 
have the onus probandi cast upon them; and if they fail 
in proving the cessation of the partnership, we must 
take it as existing until the actual execution of the deed 
of transfer of the shares. Now, in my opinion, it has 
not been proved satisfactorily, that the bankrupt ceased 
to be a partner prior to the execution of the deed of 
transfer. If the assignees, however, think it material, 
they may take an inquiry when the bills were indorsed 
to the petitioners; and if that be proved to be subsequent 
to the transfer, then of course the petitioners will have 
no right of proof. 

Sir Georgb Rose. — The question is, whether the 
bankrupt did not continue a partner, until divested of 
the legal estate in the shares in question — not as between 
him and his copartners, but as between him and the rest 
of the world, — and liable consequently for all the part- 
nership transactions, until his legal title was extinguished. 
If this were even the case of an ordinary partnership, all 
that the petitioners need do would be to show, that the 
bankrupt appeared to the world as a partner at the time 
when the bills were indorsed ; and then the question 
would be, how the petitioners would be affected by a 



and others. 




and others. 
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18S9. contract of one of the partners for the sale of his share 
"^"^^'^ to a third party. There is a great difference between 

Ex parte '^ '^ ^ 

Prsscott partners as to the world, and partners inter se. If we 
were now trying an action, the proof before us would be 
conclusive. The whole question is, whether there is 
evidence to satisfy us, that, at the time when the peti- 
tioners took the bills, the bankrupt appeared to the world 
as a partner in the bank. The formality of a deed of 
transfer might not, perhaps, be necessary to divest the 
bankrupt of his liability as a partner. But as it is pro- 
vided by the sixth section of the act of parliament, that 
the return 61ed at the Stamp Office shall be evidence 
that the parties named therein are partners, a subsequent 
return ought to have been made under the eighth section, 
in order to notify to the world any change in the mem- 
bers of the partnership ; or, at all events, there should 
have been proof of some notorious act, to show that 
Phillips had ceased to be a member of the partnership. 
Now, here, there is no evidence to the world of the ces- 
sation of Phillip8*$ liability as a partner in the bank, 
until the execution of the deed of transfer. The evidence 
furnished by the assignees themselves appeara to me 
conclusive, that the agreement for sale of the shares to 
Bawyer was executory only until the execution of the 
deed of transfer; else, why vtras it not sooner executed ? 
There must, however, be an inquiry as to the time when 
these bills were indorsed to the petitioners, of which we 
have no evidence. If, indeed, this were a question 
between the petitioners and the assignees, any inquiry 
would then be superfluous ; as the proof is not sought 
for with a view to any dividend, but merely as a check 
upon the certificate. The bankrupt, however, being 






Pkescott 
BDd olhcra. 
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natarally interested in that result, an inquiry becouies 
indispensable. 

The OiDBB was, that it should be referred to the 
deputy r^strar, to ascertain when and how the 
bankrupt ceased to be a partner in the bank, and 
when the bills in question were indorsed to, or 
came to the hands of, the petitioners ; the petition, 
in the mean time, to stand over. 

Note. — The report of the deputy registrar found, that 
the bills were indorsed on the 19th February, and that the 
deed of transfer was not executed until the 9th March ; 
whereupon the proof was ordered to be admitted (a). 

(a) Se« Hants *- ^<9' 9 D. & C. 356. 



Ex parte Dalbt. — In the matter of Daley. H'«imirm*r, 

Nunimbtr 25th. 

1 HIS waa the petition of the bankrupt to annul tlie Where pan of 

'^ ... ; "lE peliiioninp 

fiat, for want of a good petitioning creditor's debt. It creditoi'sdebtia 
. 1. 1 1 1 1 1 . 1 coDlratled afler 

appeared, that a portion of the debt bad been contracted ihe baalirupt 

since the bankrupt left off trading, and that ttie remain- and ihe remsic- 

der, which was contracted whilst he continued to carry Ennouaiiojooi., 

on bis trade, did not amount to 100/. w s"™"! ihG^"' 



Mr. Anderdoa was in support of the petition. 

Mr. EUUon for the petitioning creditor. 

The Court said, that this fiat could not stand; that 
there was a wide distinction between a case of this kind, 
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1839. and one where part of the debt had been contracted be- 
£z parte f^^^ ^^^ trading, and the remainder during the trading ; 
Palby. Ju which case the whole debt existed during the c<hi- 
tinuance of the trading. 

Obdbr to annul. 



Ex parte William Monk and others. — In the matter 

Westminster, of WiLLIAM MoNK. 

November 25th. 

Where the bank- XhIS was the petition of the bankrupt and his two 

rupt applies to * * ^ 

sapenede an sons to supersede a commission^ which issued against 

old commission, 

oncoropounding him SO far back as the year 1804. It appeared, that 

with his credi- 
tors for the re- the bankrupt had duly surrendered to the commission, 

sidue of their 

debts, and the and had passed his last examination ; and that the 
dead, there must debts proved amounted to 684/. 14^. 4rf., upon which 
^aL^^'^e^^and ^ dividend of 8s. 6d. in the pound had been paid to 
must prooeed ^^^ Several creditoi-s. The assignees were both dead, 
under the com- j^^ ^j^^ proceedings were lost; but all the creditors 

position contract ^ ° ' 

clauses of 6 and their representatives, who could be discovered, had 

Geo, 4. c. 16. ^ ' * 

8. 133. 134. agreed to supersede the commission, upon being paid a 

composition by the bankrupt's sons for the residue of 
their debts. There were other creditors, however, who 
could not be discovered ; but their debts amounted only 
to 33/. 8^. 2d. ; and it was now proposed to pay this 
sum into Court. 



Mr. Anderdon, in support of the petition, said, that 
the only case which bore upon the present was JEx parte 
Wallis (a), where the son of a deceased creditor was 
permitted to sign a consent to the supersedeas. In the 

(o) 2 G. & J. 26. 
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present case, no possible detriment could arise to the 
creditors who had not signed their consent to the super- 
sedeas ; as the whole amount of their debts would be 
secured to them, or their representatives, by the payment 
into Court. 



1839. 



£z parte 

Monk 
and others. 



The CouBT said, that the only mode of effecting the 
object of the petitioner, was by calling a meeting for a 
new choice of assignees, and then proceeding under the 
composition contract clauses in the 6 Geo, 4. c. 16. 
s. 133. 134; for that otherwise the creditors would not 
be bound. It must be referred to the Commissioner, to 
whom the commission has been transferred, to inquire 
whether any sales have taken place under the commis- 
sion, and if any detriment will arise to any person in 
superseding it ; the petitioner undertaking to confirm all 
sales, in the event of the commission being ultimately 
superseded. If the proceedings are lost, the Commis- 
sioner may act on the list of debts set out in the petition, 
provided he is satisfied of its correctness* 

Ordered accordingly. 



Ex parte Whiblby. — In the matter of Atkinson. 

On the opening of this fiat, it appeared that the Com- 
missioners had, through inadvertence, admitted the 
proof of the petitioning creditor's debt on the mere 
production of his affidavit, without an order of Court 
having been previously obtained for that purpose. 



Westminiter, 
November 25th. 

Aq Order was 
made, nunc pro 
tunCf for dis- 
peDsing with the 

Setilioning cre- 
itor's attend- 
ance at the 
opening of the 
fiat. 
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Mr. Biehnan now applied for an order nunc pro tiuic, 
that the petttioning creditor's attendance at the openi og 
of the fiat might be dispensed with. 

The CouBT made the Order as prayed. 



coDCerled wilh 

crcdilor, ;b( u 
it itfraudu- 
UntlycoDceited, 
■Dd the object ii 
touns tM 
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Where 
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tor's debt 
mide up of a 

charge ooir of 

B bill of ex- 
change, wbieh 
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ai surely for the. 
bank nipt, and 
the bill JtMir 
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Ex parte Andrew Ca ldboott and others. — In the 
matter of John Heath and Edwin Heath. 

XHIS was the petition of the general body of the cre- 
ditors of the bankrupts to annul the fiat, on the ground 
of concert and fraud. 

The bankrupts were drapers at Totness in Devonalure; 
and on the 29th October 1838, their father, one Samuel 
Heath, a blacksmith, issued the fiat against them, as 
petitioning creditor, for an alleged debt of 510^. The 
debts due at the time of the bankruptcy amounted to 
2329/. Ss., including the debt of 510/. alleged to be due 
by them to their bther ; the debts due to the petitioners 
and other London creditors making up the residue. 
The assets amounted to ISO/., only SO/, of which were 
considered as bad and doubtful ; but there was no stock 
in trade, or other effects. On the 22d August, 1838, 
two of the petitioners received a letter from the solicitor 
for the bankrupts, stating they had laid their affairs 
before their country creditors, and offering a compositiDn 
of 6s, in the pound to their London creditors. In con- 
sequence of this intimation, the London creditors held a 
meeting, and sent an agent down to examine into (he 
bankrupts' af&irs, and report thereon. 

■mU igainal the pelitioniog creditor. 



J 
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On the 3d of September 1838, the bankrupt, John 1839. 
Heathf convened a meeting in London of the London £, p^^^ 
creditors, and again offered the composition of &. in ^nd oth^ 
the pound, stating, that there wa^ at that time an exe- 
cution on the premises for 4502., but that if the compo- 
sition were accepted, the execution creditor would with-' 
draw. From the unfavourable 'import of their agent, the 
creditors at that meeting refused to accept this offer, and 
pressed that the bankrupts should assign all their estate 
and effects in trust for their creditors. In answer to 
this proposal, John Heath said he would consult a 
friend ; for which purpose h.e left the room, but never 
returned, quitting London the same night, without giving 
any reply. The execution referred to was levied at 
the suit of James PuUin, the brother-in-law of the bank- 
rupts, w[id Michard Heath, their brother, as trustees 
under the marriage settlemient of John Heath with 
James PullMs sister, for the alleged debt of 4002. on 
John and Edwin HeatKs joint bond; the action on 
which it was founded being by writ of summons served 
on the bankrupts in July 1838 ; and, by their suffering 
judgment to go by default, the execution was levied on 
the 13th of August, 1838. The bankrupts paid 2002. 
on account of the execution, which remained on the 
premises for two months ; during which time the bank- 
rupts carried on their business as usual, receiving money 
on sales, and retaining part for their own use, and to pay 
another execution issued subsequently. Pre^^ell was. 
attorney for this latter execution creditor, as also for 
Samtiel Heath, the bankrupt's father, and for the bank- 
rupts. About the end of August, an execution was 
levied on the bankrupt's premises, at the suit of their 
father^ for about the sum of 337Z. 5s. ',' but it appeared 
that they were«only then indebted to him in 802., which 
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1839. had been advanced by him to the bankrupts, to enable 
y^^^^ them to take up in part a bill for 100/. He was then. 

Ex parte r r 

Caldkcott however, under certain liabilities for the bankrupts, in 

and others. 

respect of other bills of exchange and notes accepted 
for their accommodation ; and on the 2Sd October be 
paid a sum of 207., in part discharge of another bill, 
which he had accepted for the bankrupts; thereby 
making up the sum of 100/. due to him from the bank- 
rupts. The petitioners allied, that this was done in 
collusion with the bankrupts, to enable him to sub- 
stantiate a good petitioning creditor's debt. On the 
6th and 6th October 1838, some of the petitioners took 
proceedings against the bankrupts, under the 8th sec- 
tion of the recent Act for the Abolition of Arrest (a) ; 
and the bankrupts, not having complied with the requi- 
sitions of that statute, thereby committed an act of 
bankruptcy. The twenty-one days, from the service of 
the affidavits and notices requiring payment of the debts, 
expired on the 26th and 27th October ; and it was on 
the 23d of that month that the father paid the 20/., in 
part discharge of the bill already mentioned. On the 
same day, he swore his affidavit of debt for 1002. as pe- 
titioning creditor, to ground the fiat. On the 34th, the 
docket was struck. On the 25th, the bankrupts com- 
mitted a voluntary act of bankruptcy, by denial to a cre- 
ditor, and keeping house ; and on the 29th the fiat was 
issued. In the affidavit of debt, Samuel Heath, the 
father, swore to a debt of " lOOZ. and upwards," and 
stated that his only security was a bill of exchange, 
dated 23d March 1838, for 100/. (to take up which 
bill in part the 80/. had been advanced), and also a 
receipt for 20/., dated 23d October 1838, signed by the 
holder of the bill, upon which the 20/. had been paid. 

(«) 1 & 2 Vict c. 1 10. 
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The father did not prove this debt, or any other debt, at 1839. 
any subsequent meeting. The petitioners charged, that ^"^ 
the father had no legal right of action against the bank- Caldecott 

° and others. 

rupts to the amount of 1002., at the date of the fiat, and 
that he was not a band fde creditor at that time ; that 
at the time the first execution issued against the bank- 
rupts' effects, their stock and assets amounted to 11001., 
which was reduced, at the period of a subsequent sale 
under another execution, to the value of 346/., the bank- 
rupts having been allowed to deal with it as they 
pleased in the meanwhile; that the petitioners proved 
their several debts under the fiat, in ignorance of the 
true state of the bankrupts' affairs ; that no assets had 
been realized under the fiat, and that such as might be 
realized would not pay the expenses even of working 
the fiat ; that the fiat was sued out by the father, in col- 
lusion with the bankrupts, and for their benefit, and not 
for the purpose of making the same available for the 
satisfaction of their bona fide creditors. 

Mr. Anderdon, in support of the petition. The object' 
of the petitioning creditor was to screen the bankrupts 
from the payment of their just debts. He well knew, 
when he issued the fiat, that there were no assets to 
divide amongst the creditors, and that no good could 
possibly arise to them from working the fiat. The 
docket was struck by him before the commission of any 
act of bankruptcy ; and as to the voluntary act of bank- 
ruptcy committed by the bankrupts on the 25th October, 
there can be no doubt that that was concerted between 
them and the petitioning creditor. The present peti- 
tioners proved their debts, in perfect ignorance of the 
facts under which the fiat was issued. [Sir George Rose. 
The first difficulty is the length of time that has elapsed 
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1889. since the fiat issued. If you have any affidavit, so as to 
Ex parte K^* ^^®' ^^*^' *^^ course is very plain.] The affidavits 
^*d ^S'^" account very satisfactorily for the time that has elapsed ; 
we dispute the validity of the petitioning creditor's debt, 
as well as that of the act of bankruptcy. For the debt 
was made up of the 20L, which he had paid only in part 
of a bill for lOOZ. accepted by him as surety for the 
bankrupt, and not in discharge of the whole bill. But 
even if all the requisites had been sufficient to support 
the fiat, yet if it was taken out for an improper purpose, 
this Court will order it to be annulled, as in JEx parte 
GaitskUl (a). And although the 1 & 2 WiU. 4. c. 56. 
s. 42. declares, that no fiat shall be annulled by reason 
only that it has been concerted between the petitioning 
creditor and the bankrupt, — yet that act was never in- 
tended to sanction a fi-audulent fiat, such as that now 
before the Court, where the motive is to screeu the 
bankrupt from the payment of his debts, and there are 
no assets to divide amongst his creditors. Before the 
statute alluded to, a commission, which was issued at 
the mere request of the bankrupts, was held to be 
supersedable ; Ex parte Gone {b) ; and the statute only 
declares, in efiect, that such a commission shall not be 
now supersedable, where there is no fraudulent con- 
nivance between the petitioning creditor and the bank- 
rupt. But, where the object in issuing the fiat is plainly 
fraudulent, the Court will not be restrained from super- 
seding it by any scruples as to the mere lapse of time. 
Thus, in Ex parte Poole (c), where the petition was pre- 
sented years after the commission had issued^ and six 

(a) 1 Mont. & C. 160; 3 Deac. 635. 

(6) Mont. & M'A. 399. 

(e) 2 Cox, 227 -, Mont. & M. 400, note. 
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months ev^i after the allowance of the bankrupts' cer- 1839. 
tificate. the Lord Chanoellor said, that where the whole JT'*''^^ 

' ' Ex parte 

transaction appeared to be such a mere trick and con- Calbecott 

* * ^ ^ and otben. 

triyance^ as it evidently was in that case^ it was impos- 
sible for the Court to let such a commission stand ; and 
that it never would permit its process to be turned into 
an engine of fraud. This is one of the strongest cases 
that can be cited in support of the present petition. 

Mr. E. Chitty^ on behalf of the assignee^ consented to 
the annulling of the fiat. 

Mr. BetheUf for the petitioning creditor. The whole 
prayer of the petition is confined to annulling the fiat^ on 
the ground of the fiat being concerted, as well as the act 
of bankruptcy. The petitioners admit acaseof insolvency, 
but do not express any intention to issue another fiat 
against the bankrupt, if this should be annulled. There 
is no charge against the Commissioners, or the assignees ; 
and the allegations in the petition only amount to gene« 
ral statements of suspicion, as to the concert and confe- 
deracy of the bankrupts with their father, in the issuing 
of the fiat. It has often been said, that a creditor can* 
not petition to annul, without offering to issue another 
fiat. [Sir John Cross. Not if there are no effects to be 
administered, as in the present case ; for that proceeding 
wotdd then be useless.] [Sir George Rose. How can you 
get over the petitioning creditor's debt, — 20/. of which 
was paid by him in part discharge, only, of a bill accepted 
by him as surety for the bankrupt ?] I was not aware 
before, that the petitioning creditor was the acceptor of 
the accommodation bill. I feel it impossible to contend 
against this. 

VOL. IV. u 
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1839, Sir JoHir Cross. — ^There can be no doubt, in looking 

Ex parte ^^ ^^^ ^^^ ^^^^^ ofthis case, that the fiat was not sued oat 
ind olh^Z ^y ^^^ ^^^^^^ ^^ ^^^ bankrupts for the benefit of the cre- 
ditors — for there was nothing to divide amongst them — 
but that it was sued out in collusion with the bankrupts, 
and for the mere purpose of whitewashing them from 
their just liabilities. In the first place, it is not dia>- 
puted that there was not a good petitioning creditor's 
debt. It is singular, that Presswell, the attorney, says, 
that he was instructed by the father of the bankrupts to 
issue an execution against them in August 1838 for 
3377. ; although it was necessary for the father, acting by 
his advice, to advance the sum of 202., in order to make 
out a good petitioning creditor's debt of lOOL Nothing 
was said afterwards about this pretended debt of 337/. 
The payment of the 201. could not have been for any 
other purpose than that of making up an amount suffi- 
cient to constitute a petitioning creditor's debt; f<Mr 
there does not appear to have been the least pressure 
on the part of the holder of the bill for 1002. On the 
next day, and before the commission of any act of 
bankruptcy, the solicitor advises the father to strike the 
docket; but the fiat is not taken out tiU the 29th, id 
order that the bankruptcy might not interfere with the 
prior dealings of the family of the bankrupts with their 
effects. No one can doubt but that this is a firaudnlent 
fiat, and is not such an one as was intended to be pro- 
tected by the statute. 

Sir Gborob Rose. — The petitioning creditor had only 
a debt of 80/. due to him, even assuming that to be 
bond fide. The 20L was paid in part discharge only of 
a bill for a larger amount ; it was not paid in discharge 
of the whole, nor was the bill consequently delivered up 
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to him. As to that sum, therefore, the petitioning ere- 183^. 

ditor stood as a mere surety for the bankrupts paying ^^ 

a part only, and not the whole, of the debt. He could Caldecott 

'^ •' ' and others. 

not prove the 20/. as a debt; for the 6 Geo* 4. c. 15. 
gives him no power to do so. If he could not carry it 
on to proof, therefore, it cannot stand as a good petition- 
ing creditor's debt. But, on the grounds stated by my 
learned colleague, I agree that this fiat must be annulled 
at the costs of the petitioning creditor. 

Mr. E. Chitty then applied for the assignee's costs as 
against the petitioning creditor. It was necessary for 
the assignee to appear, after being served with the 
petition, and there is no fund out of which he could have 
his costs, except from the petitioning creditor ; who, as 
a party to the fraud, ought to bear the full burthen of 
the consequence of his conduct. l*he assignee had 
been chosen by the bond fide creditors, for the purpose 
of rescuing the fiat from the entire control of the bank- 
rupts and their family; and he would not have accepted 
the trust, if he had not been pressed by those creditors 
to take upon himself the office. 

The Court said, that they could not give the as- 
signee his costs against the petitioning creditor, but that 
the creditors who brought him forward ought to indem- 
nify him from his acceptance of the trust. 

The Order was, that the fiat should be annulled, 
with costs ; with liberty to the petitioners to take 
out a new fiat, if they thought fit, to be directed 
to a London Commissioner, and the proceedings 
to be transferred accordingly. 

u2 
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1840. 



W*amuuur. ^* parte WitwAM Ltcett. — In the matter of Thohas 

Ja». 16rt. ' Will,. 

eeram Lord 

ChaneeUor* 

Order made for XHIS was an application by the petitioning creditor, 

change of ▼enue* 

under special on an original petition to the Lord Chancellor, praying 

that a fiat might be directed to London, instead of 
Cheltenham, where the bankrupt resided. The affidavit 
in support of the petition stated^ that the petitioner was 
informed and believed that the debts of the bankrupt, 
who was a draper at Cheltenham, amounted to 69302,, 
and that only two creditors to the amount of 1060/. 
resided at or near Cheltenham ; that twenty-two credi- 
tors, whose debts amounted to 27002., resided in London; 
that one creditor to the amount of 26282. resided at 
Bedford ; and that the other creditors, thirteen in num- 
ber, and whose debts amounted to about 7002., resided 
principally in the counties of Nottingham, Warwick, 
Stafford, and Lancaster ; and that all the witnesses to 
support the fiat resided in London. 

Mr. Randall, in support of the petition, stated that a 
previous application had been made to the Court of 
Review, which had been refused. 

The Lord Chancellor made the Order as prayed. 
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1840. 



Ex parte Robbrt Castle and others. — In the matter 

of Richard Jones Todd. Wettmintur, 

Jan. 22d, 

XHIS was a petition of the petitioning creditor and Where the 
other creditors to amend the fiat, by directing it to ano- b a countiy fiat 
ther list of Commissioners, and for one month's further xb» Cmut will 
time to open it. It appeared, that the fiat issued on the ^^at'tTinue 
Sd January 1840 directed to Commissioners at Cardiff, ^^ ^f^l' 
one of whom was a creditor of the baokrupt, and that fi^^tooe ^ 

i^ ' ameDded by ID- 

three of the other Commissioners declined acting, lertiog the 

^ names of other 

Most of the creditors resided at Bristol. Since the is- CommittioDen, 

. . % t X /, ■* ^ option of 

suing of the fiat, n^ociations had been pending for a the petitioniDg 
compromise between the bankrupt and his creditors. The Court 

#■*■ ^« /«i n X e* Will not extend 

The object of the petition was to transfer the fiat to a the time for 
list of Commissioners at Bristol, as well as to be allowed byraumn of ne- 
more time for opening it. £^ tTr*' 

promiie be- 
tween the bank- 

Mr. Wordsworth appeared in support of the petition, "j^.^d his 



creditors. 



Sir John Cboss. — The fiat was issued on the 3d 
January, and all this time a treaty for a composition has 
been going on between the bankrupt and his creditors. 
It is doubtful, whether we ought, under these circum- 
stances, to extend the time for opening the fiat But 
there are peculiar circumstances in this case. One of the 
Commissioners is a creditor and cannot act, and the 
others shrink firom the discharge of their duty. It is 
strange that Commissioners should decline acting, with- 
out stating any reason for their refusal. The only point 
is, whether there should be a new fiat, or whether the 
present one can be amended, by adding the names of the 




Ezpule 

Castls 

and others. 
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1840. firesh list of Commissioners and directing it to a new 
place. 

Sir Gborgb Rose. — The pendency of negociations 
for a compromise has always been declared by the Court 
to be a reason against an application for extending the 
time for opening the fiat. For it would be an abuse of 
the process of the Court, and would be the means of 
harassing the bankrupt, if a fiat was to be suspended in 
terrorem over his head, for the purpose of driving him 
and his friends into an unfair composition. If this ap- 
plication therefore had stood merely on the ground, that 
negociations for a compromise had been going on be- 
tween the bankrupt and his creditors, it must have been 
refused* But as the Commissioners have declined to 
act, the petitioners may either take a new fiat, which 
will give them all the time they require, — or they may 
amend this fiat by inserting the names of other Com- 
missioners. If the latter course be adopted, we cannot 
extend the time, — and if the former, all the consequences 
in point of expense must ensue. 

Ordered, that the petitioners might either issue 
out a new fiat, or amend the present one, by in- 
serting a fresh list of Commissioners. 



CASES IN BANKRUPTCY, 275 

1840. 

Ex parte George Pollard. — In the matter of Thomas 

Courtney and George Courtney, Westmintter 

May 2d. ' 

X HIS was a petition, praying that the assignees might Where, after 

, , , , ,/.!.- thejudgmentof 

be ordered to pay over the proceeds of the sale of cer- thu Court bad 
tain premises, of which the petitioner had been declared a special case 
to be equitable mortgagee by an Order of the Lord cfhaiiceHor, and 
Chancellor, overruling a decision of this Court. For fe^d Wk for 
the facts of the case, see 2 Deac. 367, and 4 Deac. 27. HS'm,*^^, 

The terms of the Lord Chancellor's Order, which was JaJ'obSbS 
dated 20th January 1840, were as follows: "Declare 1?*!!5;?™^**? 

•^ ' Lofd ChaDcel- 

that the petitioner is entitled to stand as equitable mort* '?' <<> appeal to 

^ , ^ the House of 

gagee on the premises in the special case (a) mentioned. Lords, unac- 

coiDpaDied by 

and to have a preferable claim for such debt, as the any Order as to 
Court of Review may, upon investigation, find to be due iogs: Held, 

. V • .-I 'x* • a1- • 1 • 1 ^^** l^i» bad 

to bim upon the securities m the said special case men- not the efTect of 
tioned. And I do refer the case back to the said Court ceSiDgs, ai?"^ 
of Review." It was arranged between the parties, sub- circmnstanc" to 
sequently to the presentation of the petition of appeal to ^""JethisCourt, 
the Lord Chancellor, that the^jroperty should be sold, ©f its discretion, 
and the proceeds invested, to abide the result of the ap- would make any 

consequential 

peal, without prejudice to either party. In pursuance Order, till the 

_ , . , 111, appeal was de- 

of this arrangement the property was sold, and the as- termined. 
signees deposited the proceeds in the bank of the British 
Linen Company in Scotland. The petitioner stated, 
that he had often applied to the assignees for an account 
of the proceeds, but had never obtained such account. 

On the I4th February 1840, the assignees made an 
appUcation to the Lord Chancellor for leave to ap- 
peal (5) from his decision to the House of Lords, where- 
upon the Lord Chancellor granted such permission ; 

(a) See anU, 27. (b) See ante, 43. 
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1 840. and directed the whole iacts, whereon the question arose. 
Ex ptrte ^ ^ stated in the form of the petition of appeal to the 
PoLLAE*. House of Lords. It appeared, that the Lord Chancel- 
lor's Order of the 20th January was not delivered out 
until the 15th February, which was the day after leave 
was obtained to appeal to the House of Lords. Since 
the leave to appeal was thus obtained, some correspon- 
dence took place between the solicitor for the petitioner, 
and the solicitor for the assignees ; in which the latter as- 
sured the petitioner's solicitor, that ^' if he should think 
the assignees not justified in appealing, he would ad- 
vise them to arrange the matter at once ; but that, until 
the assignees had made up their minds whether they 
would appeal or not, he did not think himself justified 
in formally giving answers to all the questions proposed 
to him." 

It did not appear, that any steps had been taken in 
the way of an appeal, or that any meeting of creditors 
had been convened to determine whether the appeal 
should be proceeded with. But it was stated on the 
part of the assignees, that they were waiting, before they 
made up their minds, until they had obtained the 
opinions of Scotch lawyers, and the assent of certain 
creditors. No application, however, had been made to 
stay further proceedings during the pendency of the ap- 
peal. 

The petitioner prayed, that the proceeds of the pro- 
perty in question might be paid over to him, and that 
he might be declared entitled to the intermediate rents 
and profits ; the petitioner submitting to have a proof 
he had made expunged, and to refund the dividends he 
had received. 

The question was, whether the leave given by the 
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Lord Chancellor to the assignees to appeal to the House lS4fO. 



of Lords was to operate as a stay of proceedings. £x parte 

Pollard. 

Mr. Swanston, and Mr. Anderdon, in support of the 
petition. When the Lord Chancellor gave the assig- 
nees leave to appeal (a) to the House of Lords, he did not 
mean to disturb the former Order made by him on the 
20th January. Every one knows, that the mere liberty 
to appeal, without more, does not stay an Order. Wlien 
the assignees obtained leave to appeal, what they ought 
to have done was, to have applied for an Order to stay 
in the meantime all further proceedings. This, however, 
formed no part of their application ; for they well knew 
that the opinion of the Lord Chancellor was so strong 
in favour of the petitioner, that he would have refused 
such an application. It was not until after leave was 
given to appeal, that the Order of the Lord Chancellor 
directing this Court to proceed in the matter was deli* 
vered out by his officer ; this is a strong circumstance 
to show that it was not his Lordship's intention that the 
proceedings on the Order should be stayed. And when 
the application was made for leave to appeal, the Lord 
Chancellor expressly said, that he granted the applica* 
tion, not because he doubted his own judgment, but be- 
cause he considered it an invidious office for a judge to 
refuse leave to appeal from his own judgment. If the 
assignees had even appealed immediately, which they 
might have done, and shown diligence, yet this would 
not have had the effect of staying the proceedings on 
the Order ; i fortiori, therefore, where there is no pro- 

(a) By Uie 46th Order of the Houie of Lords for the regulatioD of matters 
of appeal, the application for leave to appeal b to be made to the Court by 
which the decree u pronounced. And see 1 & 2 Will, 4. c. 56. s« 37. 
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1 840. spect of a speedy hearings the Court will not refuse to 
^^""^^ give the petitioner the full benefit of the Order of the 

Ex parte ^ '^ 

PoLtABD. 20th January. That Order has declared the petitioner 
to be equitable mor^agee of the property ; and as it 
has been sold by the assignees^ they are bound to pay 
over the proceeds to the petitioner. There may be a 
question raised perhaps on the other side, as to the ef- 
fect of the proof by the petitioner for the amount of his 
debt against the joint estate, and his subsequent receipt 
of dividends upon the proof so made. But proof made 
against the joint estate is no waiver of a separate secu- 
rity. Besides, the proof was made by the petitioner 
under a misapprehension of his rights ; and the Court is 
in the habit of rectifying any mistake that may have 
been inadvertently made in the proof. 

Mr. e/. Mussell, for the assignees. There were two 
objections to the claim set up by this petitioner : — 1st, 
that the law of Scotland does not allow of the convey- 
ance of freehold property, by way of equitable mortgi^; 
and 2ndly, that the petitioner was estopped by his proof, 
which had been upon the proceedings and acted upon 
for several years. — As to the allegation that an appeal 
is no stay of proceedings, we admit, that the pendency 
of an appeal from a decree of a Court of Equity does 
not, per se, stay the proceedings ; but it has that effect 
upon a judgment at law, or a judgment of the Court of 
Session in Scotland. [Sir J. Cross. So a writ of error 
stays the proceedings on a judgment of a Court of Law.] 
We do not wish to stay the execution of an existing 
order, but to let the proceedings remain as they are, and 
prevent any fresh Order being made before the appeal is 
determined. For if this Court should make the Order 
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now applied for, and the House of Lords should decide 1 840. 
the appeal in favour of the assignees^ tlie consequence ^^^^^^^ 
would be very prejudicial to the estate, in having taken Pollard. 
from it funds to which it was ultimately found to be en- 
titled. It is entirely in the discretion of this Court to 
make any further Order; and if the Court decline to 
make any Order on this petition, the matter will then 
rest till the judgment of the House of Lords is given. 
No prejudice will in that case happen to the petitioner, 
except from delay ; which can easily be compensated by 
the investment of the property in the mean time. It 
would not have been proper for us to have applied to 
the Lord Chancellor to stay proceedings ; for if we had, 
we should only have been told that he had no jurisdic- 
tion. All the Lord Chancellor could do, was to refer 
the original petition beck to this Court, to make direc- 
tions consequential upon his giving judgment in &vour 
of the petitioner ; his giving leave to appeal would be no 
ground for interfering with such directions. With re- 
spect to the delay that is charged against us in prosecut- 
ing the appeal, that is accounted for in two ways ; 1st, 
the assignees have been waiting for the consent of all the 
creditors to prosecute the appeal ; 2ndly, the present is 
the first instance, since this Court was established, of pro- 
secuting an appeal in Bankruptcy to the House of Lords ; 
and there are great difficulties as to the mode of pro-, 
ceeding, arising from the Standing Orders of the House 
of Lords not having provided for an appeal from the 
Lord Chancellor sitting in bankruptcy. By the 46th 
Order of the House of Lords, it is directed, that all per- 
sons desirous to exhibit any petition of appeal from any 
Court of Equity do present their petitions within four-* 
teen days after the beginning of the session of parlia- 
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1840. ment, or within fourteen days after the making of the 
Ex parte decree of any Court of Equity. Now, the Order of the 
PoLLiRD. j^pj Chancellor made in this matter was not a decree 
of a Court of Equity, and does not seem to come withm 
the above provision. It may be necessary, therefore, to 
present some special petition to the House of Lords, be- 
fore presenting the petition of appeal. We axe, more- 
over, waiting to obtain the opinion of eminent Scotch 
lawyers, as to the main question. But it is the intention 
of the assignees to prosecute the appeal as soon as pos- 
sible ; and the Court will therefore not allow this money 
to go away from the estate of the bankrupt. 

Mr. Swanstouj in reply. All the di£Sculties that have 
been dwelt upon, of prosecuting the appeal, afibrd a still 
stronger reason for the petitioner pressing for the judg- 
ment of this Court The Order of the Lord Chancellor, 
instead of operating as a stay of proceedings, is manda- 
tory upon this Court to administer justice to the peti- 
tioner. That Order declares, that the petitioner is en- 
titled to stand as equitable mortgagee on the premises 
mentioned in the special case, and to have a preferable 
claim, for such debt as the Court of Review may find to 
be due to him. There being no Order therefore to stay 
proceedings, this Court is bound to proceed in giving 
consequential directions on the Order of the Lord Chan- 
cellor, which declares the petitioner to be equitable mort- 
gagee. The Lord Chancellor would have stayed that 
Order, had he thought it just to do so. But, now the 
petition is referred back to the Court, we must ask the 
Court to declare whether the Order of the Lord Chan- 
cellor, either by itself, or connected with other circum- 
stances, will warrant the Court in withholding from the 



CASE8 IN BANKRUPTCY. 281 

petitioner the benefit of the Lord Chancellor's Order. 1840. 



Have the assignees taken any steps towards the prose- 
cution of the appeal, since the decision of the Lord Pollard. 
Chancellor of the 20th January ? All that they say, in 
excuse for a delay of more than three months, is, that 
their intention to proceed with it depends upon the con- 
tingency of getting the consent of all the creditors. And 
then again another difficulty is started by them, as to 
the applicability of the Orders of the House of Lords to 
an appeal of this description. The petitioner has now 
for three years been kept out of his money; and the 
Court will not, for such unsatisfactory reasons as have 
been assigned by the assignees, add still further to the 
delay. 

Sir John Cross. — This case was three years ago be- 
fore this Court, and has since been before the Lord 
Chancellor on appeal. By the Order of the Lord Chan- 
cellor, the case was referred back for the investigation of 
this Court, as to the amount of the debt due to the peti- 
tioner ; and now it has come again before us, we are 
bound to hear the application, and make such order as 
we think right. The assignees, however, object to our 
proceeding with the case, not alleging that we are in- 
competent to do so, but that we have a discretion to 
exercise in deciding whether we shall or not. They say, 
they have a band Jide intention to prosecute an appeal; 
and therefore the Court can make no Order; and they 
refer to the practice of Courts of Law, virith respect to 
writs of error. But did any one ever hear of a counsel 
getting up in a Court of Law, and asking the Court not 
to proceed in giving judgment in a case, because there 
was an intention merely to sue out a writ of error ? If a 
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1840. writ of error be actually sued out, ihea the prooeedii^ 
Ex parte ^^^ ^^ ^^^^ Stopped as a matter of course ; but I never 
Pollard, heard of au instance of a Court of Law staying proceed- 
ingSy because an intention of issuing a writ of error ex- 
isted in the mind of a defeated suitor. Such, howev^^ 
is the present case; for no appeal is actually pending. 
It is true, leave to appeal has been obtained ; but so fiur 
as we can learn, not a single step has been taken towards 
presenting a petition of appeal. All the assignees ven- 
ture now to say is, that they intend to appeal, if the cre- 
ditors will give their assent. More than three months 
have already elapsed, and their minds are not yet made 
up ; and we know not how long they may require for that 
purpose. Now, when the Lord Chancellor gives liberty 
to appeal, must not that appeal be prosecuted in a rea- 
sonable time? The petitioner, a merchant, has been 
kept out of his property, — for such the Lord Chancellor 
has now declared it to be — for a period of three years ; 
and the assignees have thought proper to invest the 
money, — a matter of some surprise to me, I confess, — ^in a 
country bank in Scotland, out of the jurisdiction of this 
Court. Why this should have been done, I am at a loss 
to conceive. If the petitioner is a person to be trusted 
with the money, and there is no question about that, it 
seems to me that the Court might very properly, in the 
exercise of its discretion, order the money to be handed 
over to him, unless the assignees can show that it wooid 
be attended with risk and danger to the estate. If there 
should be an appeal, and the assignees should prove 
successful, the petitioner must of course refund the 
money. But it appears to me, if the assignees take a right 
view of the Standing Orders of the House of Lovds, that 
they have allowed the time for appealing to pass by 



POLLARB. 
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altogether; and if an Order of the Lord Chancellor sit- lS4fO. 
ting in bankruptcy is not to be treated as a decree of a ^^ ^^^^ 
Court of Equity, and so not provided for by those 
Orders, there is no knowing how long it may be before 
the appeal is prosecuted. There are, however, three 
questions put to us to determine, 1st, Whether the 
obtaining leave to appeal is, per se, a stay of proceed- 
ings; and I think we are all agreed upon that point, 
that it is not; 2ndly, Whether there is a bond fide inten- 
tion on the part of the assignees to prosecute the appeal, 
and Srdly, Whether a reasonable time has not already 
elapsed. As to the 2nd point, I should like to see that 
the assignees have taken some step, from which I could 
collect that they had a real intention to go on with the 
appeal ; for as yet, there is nothing from which I can 
infer such intention. Then, as to the 3rd point, three 
months and more have expired, without any thing being 
done. And there is nothing now but a vague statement, 
that if the consent of creditors can be obtained, it is the 
wish of the assignees to prosecute the appeal ; and the ful- 
filment of which wish would seem to depend upon ano- 
ther contingency, namely, whether the opinions of Scotch 
lawyers are favourable to the claims of the assignees. It 
is very doubtful, also, whether the House of Lords will 
at this period of time receive the appeal. Under all the 
circumstances, therefore, I am inclined to make an Order 
for the payment of this money to the petitioner. 

Sir Gbobgji Rose. — There really appears to me no 
difficulty in making a proper arrangement between the 
parties to this petition. No doubt, the regular course 
would have been for the assignees to have made an ap- 
plication to the Lord Chancellor for a stay of proceed- 
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1 840. ingSi when the leave to appeal was granted ; and he would 
^^'^'^ then have limited the assignees to a given period of time 
PoLLABD. for the prosecution of the appeal. Yet^ although the 
pendency of the appeal is, without such Order, no stay 
of proceedings, how it should operate upon our discre- 
tion in making any Order upon this petition, is a very 
different matter. We are asked now to stay proceed- 
ings, not because an appeal is actually pending, but on 
the strength of circumstances involved in this petition. 
It is suggested by the assignees, standing in the situa- 
tion of trustees for the body of creditors, that this Court, 
by making any Order at the present moment for the 
payment of this money to the petitioner, might be doing 
that, which would hereafter have to be set aside ; and 
that the money might be lost to the estate, if the judg- 
ment on the appeal should prove adverse to the peti- 
tioner. On the other hand, we are called upon by the 
petitioner to make an Order for the payment of that, 
which may turn out not to belong to him. We are 
told by the petitioner's counsel, that the Lord Chancellor 
had no doubt that the property in question belonged to 
the petitioner, as equitable mortgagee ; but, in sanction- 
ing an appeal to the House of Lords, the Lord Chancel- 
lor may have felt that it was not proper to conclude so 
important a question as that of international law, by the 
proceeding of petition in bankruptcy. The appeal, there- 
fore, must be considered, not as the mere act of the 
party, but as a proceeding taken with the approbation 
of the Lord Chancellor. All that I feel is, not that we 
should dismiss the present petition, but that under the 
existing circumstances we should defer giving the direc- 
tions which the petitioner asks. The assignees, by their 
counsel, state that they have the intention of prosecuting 
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this appeal; and I think we ought to give credit to 1840. 



them in making that statement, upon a question of bo p ^rta 
much nicety and importance^ and that some little delay Pollibd. 
must be allowed for. If we are pressed for an Order 
on this petition, we ought to direct that the money 
should be invested, as well as the amount of the dividend 
of 2s. 6d. in the pound which the petitioner has received 
on his debt, subject to the future Order of this Court 
on the determination of the appeal. But, before we 
decide the matter either one way or the other, I should 
wish to be satisfied that there is a bond fide intention 
to appeal ; and would propose, therefore, that the assig- 
nees should within a limited time state decidedly, whether 
they will prosecute the appeal or not. A fortnight ap- 
pears to me a reasonable time for that purpose. But the 
money ought to be paid into Court, verified by affidavit. 

Mr. Russell undertaking to give a definitive answer 
by the last day of term, whether the assignees would 
prosecute the appeal or not, 

The petition was ordered to stand over 
till that day. 

Mr. Russell now stated, that the assignees had deter- May I3th, 
mined not to proceed with the appeal, and were willing 
to submit to the common Order. 

Mr. Swanstofiy and Mr. Anderdan, objected to the 
common Order being made ; as that would throw the 
burthen of all the costs upon the produce of the mort- 
gaged property. Extraordinary costs have been in- 
curred by the litigious spirit of the assignees. They 

VOL. IV. X 
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1840. have not pursued the course of ordinary trustees, and 
Ex parte merely submitted their rights to the judgment of the 
Court, but have acted as hostile parties. Therefore the 
costs of the appeal to the Lord Chancellor, and the subse- 
quent costs incurred in applications to this Court, ought 
not to be thrown on the mortgaged funds, but on the 
general estate of the bankrupts. 

Mr. J. RusselL The petitioner has made a proof for 
the entire debt secured by the mortgage, and has re- 
ceived dividends in respect of such proof. He could 
not, therefore, obtain an Order that the proceeds of the 
security should be paid over to him, unless the assig- 
nees were brought before the Court, for the purpose of 
having his proof expunged, and refunding the dividends 
which he has received. 

The Court said, that the costs of the appeal and of 
this application ought to come out of the general estate, 
and that the other costs should come out of the mort- 
gage fund. 

The Order was, that the proof of the petitioner 
should be expunged ; but that he should be at 
liberty to retain the dividend received by him on 
such proof, amounting to 240Z. ISs. 2d., in part 
satisfaction of what should be found due to him 
on taking the account of the principal and in- 
terest due to him on his mortgage. That out of 
the sum of 1305/. 3«. 3d., which was admitted 
to be in the hands of the assignees, as the pro- 
ceeds of the property which had been sold by 
mutual consent, the costs of the assignees, and 
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of the petitioner, in respect of taking up the 1840. 

title to the property, and of the sale thereof, and eT^'T!^ 

incidental thereto, and also the costs of the peti- Pollabd. 

tioner and the assignees of the original petition, 

and likewise the costs of the petitioner of the 

appeal, and of this application, should be paid 

by the assignees ; and that out of that sum the 

assignees should retain the said sum of 240/. 

18s. 2d, received by the petitioner on his proof. 

That if, upon taking the account, the debt due 

to the petitioner should be found to exceed what 

should remain of the sum of 1305/. 3s. Sef., then 

that the residue should be paid to the petitioner ; 

or, in case a less sum than such residue should 

be found due to him, then that what should be 

found due should be paid out of such residue, 

and that the ultimate residue should be applied 

and disposed of by the assignees, as part of the 

joint estate of the bankrupts ; and that in case 

what should be so found due should not be fully 

paid out of such residue, then the petitioner was 

to be admitted a creditor under the fiat for the 

residue of his debt. 



Ex parte Edwin Leaf and others. — In the matter 

of John Simpson and Jambs Windross. Wutminster, 

Jan, I5th, 

XHIS was a petition of creditors, praying that certain At the death of 

ooe of two part* 

monies might be declared to belong to the joint estate, nen, a consider. 

able balance be- 
longing to the partnership is in the hands of their bankers, a specific portion of which the sur- 
viving paitner araws out and hands over to sureties for the completion of a previous arrange- 
ment for the purposes of the partnership, upon the understanding that if the arrangement is 
not carried into effect, the money shall be returned. The arrangement is not completed, and 
the surviving partner becomes bankrupt, the money still remaining in the hands of the trustees. 
Htld, that the money belonged to the joint estate of the two partners, and not to the separate 
state of the surviving partner. 

x2 
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1840. The two bankrupts carried on business in co-partner- 

£ ship with one George Dawson since deceased, as linen- 

fsAF drapers in London. On the 17th October 1834 that 

and otben. '^ 

partnership was disssolved by the retirement of Simpson^ 
and the business was continued under the firm of ^*Dai/h 
son and Windross," who agreed to take all the assets, 
and pay all the debts of the old firm. Among these 
debts were various outstanding acceptances of the old 
firm for the accommodation of Bently, Dear and Co., 
who were declared bankrupts in September 1834. On 
the 24th November 1834, Dawson and Windross, being 
unable to fulfil the above engagement, proposed to the 
creditors of the old firm to sign an agi*eement, by which 
it was stipulated that the creditors should '' give them 
time from week to week for payment of their several 
debts, in respect of the several bills therein specified, upon 
the condition that they {Dawson, Simpson, and TFt«- 
dross) would pay weekly 300Z into the hands of Vere, 
Sapte k Co. in the names of Evans, Clarkson, and Attan, 
to be held by them on trust to be distributed, according 
to an equal pound rate upon their several debts, among 
the several creditors signing, as and when such weekly 
payments should be sufficient to pay 2s, 6d. in the pound 
upon the aggregate of the debts, includirfg in such dis- 
tributions the assignees of Bentley, Dear k Co. for the 
sum of 20001. ; the creditors giving credit to Dawson 
k Co. for dividends received from the estate of Bentley 
&Co." 

On the 10th December 1834 Dawson died; after 
which Windross continued the business, still under the 
firm of Dawson and Windross, until the 31st December 
1834. At Dawson's death, some of the creditors had 
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signed the aboye agreement^ and negociations with others 1 840. 
were still pending; and at that time a considerable ex parte 
balance, the property of Dawson and WindrosSy was in l*^ 
the hands of Jones, Loyd & Co., as their bankers. On 
the 18th December 1834, Wtndrossy in expectation that 
the proposed agreement would be signed by all the cre- 
ditors, drew 4002. from Jones, Loydk Co., and paid the 
same into the hands of Allan and Simpson, upon the 
terms mentioned in the following letter: — 

** To Mr. Thomas Allan and John Simpson, 

18th December 1834. 

" Dear Sir, 

'' Inasmuch as the arrangement for the trust 
account will, we expect, be completed in the course of a 
few days, we have to-day paid into the hands of Vere, 
Sapte & Co. 400/., in the joint names of yourself and 
Mr. John Simpson, on the understanding, that in the 
event of that arrangement not beiug carried into effect, 
yon jointly agree to return the money to us in full ; and 
when completed, the same sum to be transferred to the 
credit of the trust account, as stated in the deed. 

We are, &c. 

Dawson and WindrossJ^ 

On the 24th December 1834, Windross paid a further 
sum of 200/., part of the funds of Dawson and Windross, 
into the hands of Allan and Simpson, upon the like 
terms. The creditors rejected the proposed arrangement ; 
and on the Slst December 1834 a fiat issued against 
Simpson, as surviving partner of the firm of Dawson and 
Windross. On the 6th January 1835 a joint fiat also 
issued against Simpson and Windross, as surviving part- 
ners of Dawson, Simpson, and Windross. The 400/. 



and others. 
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1840. and 200/. at that time remaiDed in the hands of AUan 
Ex parte *^^ Simpson, There was other property belonging to 
i'^t\!^ the estate of WtndrosSf derived from his separate effects, 
and not connected with the funds of Dawson and TFin- 
dross. 

The Commissioners had directed that the two sums 
of 400/. and 200/. should be considered as the separate 
estate of Windross, and distributable as such among his 
separate creditors; and his assignees were about to make 
a dividend. 

The prayer was, that these two sums of 400/. and 200/. 
might be declared to be the joint property of Dawson 
and Windross, and be divided accordingly, and that 
any dividend in respect thereof under the separate estate 
of Windross might be stayed. 

Mr. Bethell. The question in this case arises out of 
the administration of the assets under the several fiats ; 
and what the Court will have to decide is, to which 
estate the two sums of 400/. and 200/. remaining in the 
hands of Allan and Simpson belong ; whether to the 
joint estate of Dawson and Windross, or to the separate 
estate of Windross. The separate creditors of Win- 
dross, — whose debts were contracted by him before, as 
well as since, the death of Dau7«on,— contend that they 
are exclusively entitled to this money, as the separate 
estate of Windross: while the petitioners, on the behalf 
of the joint creditors, insist that these two sums still re- 
mained the joint property of Dawson and Windross, and 
are therefore distributable amongst the joint creditors of 
that firm. The letter of the 18th December 1834, which 
was written by Windross to the parties with whom the 
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money was depositedy is an important document for the 1S40. 
consideration of the Court ; for upon that letter the whole ^ ^^ 
case depends. It will be obserred, that that letter was ^^(jf^n. 
written in the name of the partnership, and refers to the 
arrangement which had been proposed by Dawson and 
WindrosSj before the death of Dawson, When the case 
was before the Commissioner^ he held that this money 
was in the order and disposition of Windross at the time 
of his bankruptcy, and therefore belonged to the separate 
estate of Windross, But we submit, that the Commis- 
sioner was wrong, and that the money must be con- 
sidered as the joint property of Dawson and Windross, 

Mr. Anderdon for the separate creditors. After the 
death of Dawson, although Windross continued to carry 
on the business in the joint names of Dawson and Win- 
dross, yet all the monies of the Arm in the hands of their 
bankers became the sole property of Windross, as sur- 
viving partner. [Sir John Cross, Do you mean to say, 
that at the death of DawsonhiBexecntorsh^d no interest 
in the money lying in the banker's hands?] The execu- 
tors of Dawson may have a right to an account, as against 
Windross; but they have no claim to this specific pro- 
perty, which at his death became the separate fund of 
Windross, as surviving partner. If we were to trace back 
the proprietorship of this fund, there is little doubt that 
we should be able to show that it constituted the property 
of Dawson, Simpson, and Windross, At the bankruptcy 
of Windross, however, it is found in his order and dispo- 
sition, and therefore passes to his assignees. The letter 
in question also was written after the death of Dawson, 
and the deposit of the money made exclusively by Win-' 
dross. [Sir John Cross. The property must not only 
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1 840. be in the order and disposition of the bankrupt, but with 
^ the consent of the true owner. Now, who would you 

f^' say is here the true owner?] Windrass was the true 
owner, as surviving partner. [Sir John Cross. Does not 
your argument go to this length, that if A. and B, are 
partners, and A. dies to-day, and B. to morrow becomes 
bankrupt, all the partnership property will belong to B.'s 
separate estate, and the joint creditors have no remedy?] 
The same principle would apply, certainly, whether it be 
a year, or a day, between the events of death and bank- 
ruptcy. Suppose a year should elapse before the bank- 
ruptcy of the surviving partner, can it be contended that 
the property then found in his hands is to be dealt with 
as the joint property of the former firm? In the present 
case, the bankruptcy of Windross having taken place 
three weeks after the death of Dawson, the property in 
question must be taken to be the separate estate of Win- 
dross, and as such to belong to his separate creditors. 

Mr. Bethell, in reply, was stopped by the Court. 

Sir John Cross. — The first part of this case, which re- 
lates to the original partnership of Dato^n, Simpson, and 
Windross, is wholly immaterial to the decision of the 
present question. After Simpson retired from the con- 
cern, Dawson and Windross were partners; and we find 
that the sum of 600/. was in the hands of their bankers, 
and standing in their joint names, at the death of Dawson. 
This money was drawn out of the bank by Windross for 
a particular purpose, and handed over by him to Allan 
and Simpson, upon condition that they should return it, 
if a certain arrangement, which had been entered into 
between Dawson and Windross and their creditors, should 
not be carried into efiect. Before this arrangement was 
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completed, Windross became bankrupt. In this state of 1840. 



and others. 



circumstances, how can it be said that this property was 
in the order and disposition of Windross alone ? To es- f-^^J 
tablish the bearing of the law of order and disposition 
and reputed ownership, which I have always considered 
as a law of forfeiture, it is necessary to make out a strong 
case against the true owners. Now, the true owners 
of this property, at the death of Dawson, were his 
representatives and TFinJroj^ the surviving partner. For, 
though a surviving partner may sue alone, as such* yet 
that does not vest in him the sole right to the subject 
matter recovered by that suit; and Windross at most, 
stood in the position of a trustee for himself and the 
representatives of Dawson. To hold that this was the 
separate property of Windross, would lead to the mon- 
strous conclusion, that if one of two partners dies, 
the whole of the partnership property goes to the sur- 
vivor. I am clearly of opinion, that these two sums 
belong to the joint estate of Dawson and Windross. 

Sir Gborqb Rosb. — I am also of opinion, that the 
two sums of 400Z.'and 200Z. must be distributed among 
the joint creditors of Dawson and Windross. At this 
time of day, I confess it appears to me somewhat strange, 
that a doubt should exist in the mind of any one, as to 
the mode of distribution of partnership assets, upon the 
death of one of the partners. We are able here to trace 
a specific sum, as forming part of the partnership funds 
of Dawson and Windross, just like the case of a bale of 
goods, or any other property that you can earmark and 
follow; and it must be distributed therefore among their 
joint creditors. 

Ordbb as prayed. 
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1840. 



Ex parte Fbbderick Huth and others. — In the matter 

Watmintter, ^^ BuSICK RiCHARD PeMBBRTON. 

January 24th, 

Where the XHIS was a petition to have certain goods restored 

been employed to the petitioners, which had been taken possession of 

the'peUtioDera ^Y ^® assignees under the following circumstances. 
of ^,7i!d** The bankrupt, together with Thomas Daniel Meritan, 

IS^t^e'STer ^^^^ deceased^ carried on business in copartnership as 

to shaie the wool-brokers in the city of London, under the firm of 

profit or lou of J ^ 

the transacUon. Pemberton and Meriton : and in April 1839, the peti- 

inheii of broker- '^ / 

age, and part of tioners employed them as brokers to sell a quantity of 

the goods re- 
mained in the wool. On the 8th of April Pemberton and Meriton 

bankrupt's 

hands at the represented to the petitioners, that they had contracted 

time of his bank- -. i/». i *.^i i^-mr 

ruptcy; Held, TOT the salc of Sixteen bags of the wool to Messrs. 
action wasfraa- Roberts and Ledger of Leeds, merchants, and they sent 
against the peti- ^ ^^ petitioners the following sold contract as being 
wSTiroid^aS* ^^ agreement which they had made. 

bound to de- Messsrs. Frederick Huth and Co. 

liver up to the 

petitioners the w^ have this day sold by your order, and for 

remaimngpor- "^ "^ , 

tion of the your account, to Messrs. Roberts and Ledger of Leeds, 



goods. 



sixteen bales of German wool (viz.) : — (the numbers, 
marks and prices of the different bales were here spe- 
cified.) Customary allowances for tare and draft, pay- 
able as follows : by their acceptance to our draft, half 
the amount at three months from the date of contract, 
less 3| per cent, remaining, half at four months from 
8th May, less 2j per cent discount, — and remain. 

Your obedient servant, 

JB, It. Pemberton and Co. 
Brokerage one per cent. 
Guarantee one per cent." 
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Before any payment became due under the terms of IS^-O. 



this contract, a fiat, bearing date the 26th of June 1839, Ex parte 
was issued against Pemberton, shortly previous to and others, 
which event Meriton died. Roberts and Ledger after- 
wards stopped payment, and no money whatever had 
been received by the petitioners under the above con- 
tract. 

Since the issuing of the fiat, the petitioners dis- 
coTcred that the sixteen bales of wool were not, as was 
represented to the petitioners, bona fide sold by Pem- 
berton and Meriton to Roberts and Ledger ; but that, 
in fact, Pemberton and Meriton entered into an agree- 
ment with Roberts and Ledger to take the wool on a 
partnership account between them, and accordingly the 
bought contract sent to Roberts and Lecher had added 
to it the words following, that is to say, ** It is agreed, 
that we join at profit or loss upon the above, in lieu of 
brokerage." This agreement was concealed irom the 
petitioners, who believed the wool had been bond fide 
sold to Roberts and Ledger. The delivery order for the 
wool was made out to the order of Roberts and Ledger j 
but was indorsed by them and handed over to Pember- 
ton and Meriton^ who in fact took possession of the 
wool and sent it to a certain manufactory which they 
occupied at Trowbridge, in the county of Wilts* When 
Pemberton was declared bankrupt, nine of the sixteen 
bales of wool remained in his hands at his premises in 
Trowbridge, and were taken possession of by his as* 
signees; but the other seven bales had been in some 
manner sold or disposed of by him. 

The petitioners alleged, that the bills of exchange given 
to them under the above contract were unpaid and still 
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1840. in their hands, and that they had not received any sum 
£x parte ^^ money or other consideration whatever, for the sale 
anTo^efi. ^^ ^^® wool. The assignees claimed the nine bales of 
wool, as part of the bankrupt's estate; but the petitioners 
submitted that they were their property, and that the 
contract was a fraud upon the petitioners. Some monies, 
it was alleged, were still due and owing in respect of 
the sale by the bankrupt of the remainder oi the wool. 

The prayer was, that it might be declared that the 
petitioners were entitled to have such of the sixteen bales 
of wool, as were in the possession of the bankrupt at 
the time of his bankruptcy, and had been taken posses- 
sion of by his assignees, restored and delivered up to 
them ; and that an account might be taken of the residue 
of the sixteen bales of wool, and the disposal thereof; 
and, in case it should appear that any sums were at the 
time of the issuing of the fiat outstanding and unreceived 
by the bankrupt, in respect of his disposal of the wool, 
or any part thereof, then that it might be declared that 
the petitioners were entitled to receive the same, or to 
prove for the amount of any deficiency. 

Mr. BetheUj in support of the petition. As the bank- 
rupt was employed in the character of broker to sell 
the wools, it was a fraud, on his part, to be in any way 
concerned in the purchase of them on his own account, 
and the sale was therefore void in the eye of the law. 
Then, whatever portion of the wool remained in the pos- 
session of the bankrupt at the period of his bankruptcy 
must be considered as the property of the petitioners, and 
as being in the hands of their broker for the purpose of 
sale, but remaining unsold . In Ex parte Dyster (a) Lord 

(a) 2 Rose, 354. 



CASES IN BANKRUPTCY. 297 

Eldon expresses himself very strongly upon the conduct 1840. 
of a party acting as broker and principal in the same trans- ^^"^^ 
action. " A contract/' he says, " arising out of such Hoth 

and others. 

conduct would, without reference to any act of parlia- 
ment, or other regulation^ but upon the principles of 
common law, be good for nothing. No action could be 
maintained upon a transaction so fraudulent. A broker 
is to be considered either as the agent of the seller or 
the buyer, or of both, bound honestly to exercise his 
skill, and fairly to communicate his opinion on the sub- 
ject of the purchase to those, who for that purpose have 
confidentially employed him ; and it requires little obser* 
▼ation to show, how disqualifying a circumstance to the 
fair discharge of that duty will arise, from the interfe- 
rence of his own interest." 

Mr. Swanstouj and Mr. Anderdon^ for the assignees. 
If the petitioners have any claim, they ought not to have 
come to this Court, but to have gone to a Court of Law. 
This is a claim of adverse right, paramount to the fiat; 
and this is not the proper tribunal to try that question. 

m 

We say, that the agreement to share in the profits of the 
sale of the wool was a distinct transaction subsequent to 
the contract of sale. [Sir George Rose. The onus lies 
on you to show, whether the agreement to share in the 
profits was before, or after, the contract of sale. I quite 
agree, that the petitioners must prove their case, as in an 
acti(m at law.] There is a distinction between the sold 
note, and the "bought note, in this case. In the latter, the 
memorandum of the agreement appears to have been 
made, after the transaction of the sale was complete. If 
that be so, there is an end of the petitioners' case. The 
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s^^ bought note would convey no terms of the sale. The 
Esparto broker cannot charge commission to both parties. If 
and othen. the petitioners brought an action at law against the as- 
signees, Roberts would not be an admissible witness; for 
he would have an interest in the result ; as^ if the wools 
were delivered up to the petitioner, the bills of exchange 
accepted by Roberts and Ledger must be delivered up 
by the petitioner, and thus release Roberts and Ledger 
from any liability on the bills. 

Mr. Cameron appeared for Roberts and Ledger. 

Sir JoHM Cross. — There is some obscurity with re- 
spect to the exact facts of this case. It appears now, 
that the wool was sent by Pemberton and Meriton to 
Trowbridge to be sold, and not manufactured. It seems 
clear, however, that the understanding between the bank- 
rupt and Roberts and Ledger was, that Roberts and 
Ledger and the bankrupt were to be considered as the 
joint purchasers of the wools. Now, the bankrupt, 

standing in the character of broker, had no authority to 

• 

enter into such a contract as is here disclosed. This was 
unquestionably a fraud, as against Messrs. Huth. As 
it was therefore a transaction not justified in point of 
law, I am of opinion that the petitioners have a right to 
consider it as void, and are entitled to have the nine 
bales of wool delivered up to them, which were in the 
possession of the bankrupt at the time of his bankruptcy. 

Sir George Rose. — Unless we saw clearly that the 
petitioners, adducing such evidence as would be receiv- 
able in a Court of Law, would be entitled to relief in a 
Court of Equity, they would beyond all doubt have no 
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right to come for relief to this Court, which administers ^ ®'*^' 
justice in bankruptcy by the rules of equity. But, in Ex parte 
another way of putting it, — if a party comes here seeking and otbere. 
the delivery up by the assignees of specific chattels as 
his own, and stating that if not delivered up, he will be 
entitled to prove under the fiat, this Court has, at any 
rate, jurisdiction to entertain the question of right, con- 
nected as it is with the question of proof. How far it 
will deal with it is another matter. In this case, the pro- 
perty in question came to the hands of the bankrupt in 
his character of broker ; and it remains in his hands at 
the time of his bankruptcy. Then the question arises, 
how far the character of broker and agent has been ex- 
tinguished by the ostensible sale to Roberts and Ledger. 
Now if the bankrupt, being employed in this transaction 
as a middle man between the buyer and seller, takes 

upon himself to act as a principal, I have no hesitation 
in saying that the contract is good for nothing. There 

is an agreement here between the broker and the osten- 
sible purchasers of the wool, that the broker should, in 
lieu of his brokerage, be paid out of the profits of the 
transaction. The words of the memorandum appearing 
on the face of the bought contract convey to my mind 
the impression, that the memorandum was written at the 
very time of the sale, and was not a distinct transaction 
subsequent to the contract of sale, as is contended by 
the counsel for the assignees. If it went no farther, I 
should be inclined to say that the contract was fraudu- 
lent. But it does not rest there. The assignees might 
have examined Roberts^ or Ledger, if they had chosen, 
to show that the agreement they made with the bankrupt 
to join in the profit of the transaction was made subse- 
quent to the sale of the wools. But they have not 
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1840. thought proper to examine either RobertSf or Ledger, as 
Ex parte ^ ^^^^ point. And Roberts has made an affidavit, ex- 
aod otUn. P^^^ly stating that the agreement to share the profit was 
a pre-existing contract. As to the inadmissibility of 
Roberts*$ evidence in an action at law against the assig- 
nees, on the ground that he would have an interest in 
the result, — ^if the wools were ordered to be delivered up, 
the answer is, that the very action itself, whatever the 
result might be, would destroy all title of the petitioners 
to the bills ; and thus Roberts would stand a perfectly 
disinterested witness between the parties to ihe action. 
I apprehend, therefore, that the petitioners must be 
declared to be entitied to such of the wool as was in the 
hands of the J:>ankrupt at the time of his bankruptcy, 
and the assignees must be directed to deliver it up to 
the petitioners. 

Obdbb as prayed. 
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ACT OF BANKRUPTCY. 
(Ufider 1 ^ 2 Vict. c. 110. s. 8.) 
By I & 2 Vict. c. 110, s. 8. if any 
two or more creditors, being part- 
ners, whose debt amounts to 100/., 
or upwards, shall file an affidavit in 
the Court of Bankruptcy, that such 
debt is justly due to them, and that 
the debtor is a trader, and shall cause 
him to be personally served with a 
copy of such affidavit, and with a no- 

VOL. IV. 



tice in writing, requiring immediate 
payment of the debt, and such trader 
shall not, within twenty-one days 
after personal service of such affi- 
davit and notice, pay, or secure, or 
compound for the debt, or enter into 
a bond in such sum with two suffi- 
cient sureties, as a Commissioner of 
the Court of Bankruptcy shall ap- 
prove of, such trader shall be deemed 
to have committed an act of bank- 
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ruptcy on the twenty-second day 
after service of such affidavit and no- 
tice, provided a fiat shall issue within 
two calendar months from the filing 
of the affidavit. 

Under this statute it was held, that 
one partner may make the affidavit, 
without the others joining in it. Ex 
parte Rhodes, re Rhodes, 4t Deac. 
125; 5. C. Mont. & C. 319. 

The affidavit being for a debt of 
100/. and upwards, and the notice in 
respect of a debt of 3612/., the Com- 
missioner ordered the trader to enter 
into a bond for 200/. ; upon which 
the petitioning creditor filed another 
affidavit for the real debt of 8612/., 
and delivered a fresh notice ; but no 
security being given, in respect of 
ftucb last mentioned affidavit and 
notice, within the twenty-one days, a 
fiat was issued against the trader. 
Qucere, whether a fiat could legally 
issue on such second affidavit and 
notice. Qucere, also, whether the day, 
on which the affidavit and notice are 
served on the trader, is not to be 
reckoned one of the twenty-one days. 
Ibid. 

Under the above statute it has been 
also held, that, in adjudicating on the 
act of bankruptcy, the day of filing 
the affidavit is to be reckoned the 
first day of the two months. Ex 
parte Whitby, re Whitby, 4 Deac. 139; 
S. C. Mont. & C. 671. 

(Evidence of.) 
Where a petitioning creditor, hav- 
ing ascertained that an agent in his 



service could prove an act of bank- 
ruptcy, sent him for that purpose to 
be examined on the opening of the 
fiat : Held, that the deposition then 
made was evidence of the act of 
bankruptcy, as against such creditor^ 
in an action against him by the 
assignees, in which the act of bank- 
ruptcy was put in issue. Gardiner v. 
Moult, 10 Adol. & E. 464 ; 5. C. 2 
Per. & D. 403. 

{Fraudulent Sale,) 
Goods were sold by defendant, as 
agent of C, in contemplation of C* 
bankruptcy, for the purpose of rai^ 
ing money for defendant and C. ; the 
buyer did not know the sale to be 
fraudulent. Held, that such sale was 
not an act of bankruptcy by C. 
Harwood v. Bartlett, 6 Bing. N. C. 
61 ; S.C.8 Scott, 171. 

(Fraudulait Conveyance.) 
A conveyance by a trader of part 
of his property for the benefit of his 
creditors, is not an act of bankruptcy, 
unless executed under circumstances 
of fraud ; and mere conjecture of 
fraud, arising from extrinsic circum- 
stances, will not be sufficient to affect 
the title under such conveyance. 
Cattell v. CorraU, 4 Younge & C. 228. 

(Relation to.) 
See Relation to Act of Bank- 
ruptcy. 

ACTIONS AND SUITS. 

(By and against the Bankrupt.) 

See Bankrupt. 
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(By Assignees,) 
(Trffoer.) 

The protection given by the stat. 
2 & S Vict, c. 29. 8. 1. to contracts 
with bankrupts and executions against 
their property, handle executed or 
levied before the date and issuing of 
the fiat, is not receivable in evidence 
in an action of trover by the assignees 
against an execution creditor, either 
under the plea of *' not guilty,'' or a 
plea that the plaintiffs were not law- 
fully possessed of the goods, as assig- 
nees, at the time of the alleged con- 
version. Byers v. SouthweU, 9 Car. 
& P. 3£0. 

Semble, also, that the latter plea 
does not render it necessary for the 
platntifi& to prove the petitioning cre- 
ditor's debt. Ibid. 

The defendant, by indenture, de- 
mised to E. and W, a fulling mill for 
fourteen years. The lease, after re- 
citing that the machinery had been 
valued at a certain sum, contained 
covenants, that, at the end or other 
sooner determination of the term, the 
machinery should be again valued by 
two indifferent persons, chosen by 
the lessees and the lessor, and that if 
such second valuation should amount 
to less than the first, the difference 
should be paid by the lessees to the 
lessor ; but, if it should be greater, 
the surplus should be paid by the 
lessor to the lessees. During the 
existence of the lease, the lessees be- 
came bankrupt, and their assignees 
declined to take the lease ; but they 
required the defendant to appoint a 



person to value the machinery ; and, 
on his refusal to do so, appointed one 
themselves, who valued the ma- 
chinery then in the mill (most of 
which had been brought in by the 
bankrupt) at a sum exceeding the 
original valuation. The assignees 
then delivered possession of the pre- 
mises to the defendant; and de- 
manded of him the difference between 
the two valuations, which he refused 
to pay. Heldf that the assignees 
(having demanded the machinery) 
were entitled to recover it in trover ; 
and that their remedy was not by an 
action on the covenants, which had 
been determined by the bankruptcy, 
and by their refusal to take to the 
lease. Fairbum v. Eastwood, 6 Mee. 
& W. 679. 

{Proof of Requisites,) 
In trover by assignees, laying the 
possession in .themselves, as assig- 
nees ; pleas, that the plaintiffs are not 
assignees, and were not possessed as 
assignees, put in issue, the trading, 
the petitioning creditor's debt, and 
the act of bankruptcy; and these 
must be proved, if notice to dispute 
them be given. It is not enough to 
prove the fiat and assignment to the 
plaintiffs. Buckton v. Frosty 8 Adol. 
& E. 844; S. C. 1 Per. & D. 102. 

{Immaterial traverse,) 
Trover by assignee of bankrupt for 
goods of the plaintiff, as assignee, 
laying a conversion by three defend- 
ants G., R, and P. Pleas by de- 
fendants il. and P., that after the 
y2 
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bankruptcy, and two calendar months 
before the fiat, the plaintiff, as as- 
signee, to wit, by the relation of his 
title to the act of bankruptcy, though 
not then appointed assignee, was 
owner, and entitled to the possession, 
of the goods, and the bankrupt was 
possessed of them, subject to such 
title of the plaintiff; that two ca- 
lendar months before the fiat, the 
defendant R, bond fide bought of the 
bankrupt, who then bond fide sold and 
delivered to R^ the said goods at a 
reasonable price^ and that at the time 
of the sale, neither of the defendants 
had notice of any prior act of bank- 
ruptcy, whereby R. became possessed 
of the goods as of his own property ; 
and that he, being so possessed^ and 
P., as his servant, converted them ; 
which is the same grievance, &c. ; 
without thiSf that, at the time of the 
said conversion, the goods were the 
property of the plaintiff as assignee. 
Conclusion to the country. Hcld^ 
on special demurrer to the plea, that 
the introductory part of it confessed 
and avoided the declaration ; and the 
traverse was therefore idle. Quaere, 
whether the plaintiff might have 
treated the traverse as immaterial, 
and pleaded over, Pearson v. Rogers, 
9 Adol. & E. 303 ; S. C. 1 Per. & 
D. 302. 

(Amendment.) 

To scire facias by the assignees of 
a bankrupt on a judgment, the defend- 
ant pleaded, 1st. Denial of the bank- 
ruptcy ; jend. Satisfaction to the bank- 
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rupt ; on which pleas issues were joined. 
The Court permitted the proceedings 
to be amended, on payment of costs, by 
joining the official assignee (who had 
been inadvertently omitted as a co- 
plaintiff), though the application had 
been delayed a year and a half after 
the issuing of the writ ; the defendant 
being allowed to plead de novo, Hol- 
land V. VhUlips, 10 Adol. & E. 149 ; 
S. C. 2 Per. & D. 9^^. 



(Effect of Assignment on Action pre- 
viously commenced,) 

To assumpsit for goods sold and 
delivered, it is a good plea in bar of 
further maintenance of the action, 
that after action commenced, plaintiff 
took the benefit of the Insolvent 
Debtors' Act, 7 Geo, 4. c. 57., and 
assigned to the provisional assignee, 
whereby plaintiff's right of action 
vested in such assignee. And a re- 
plication to such plea, that, after as- 
signment, the provisional assignee had 
notice of such suit, and permitted it 
to continue, until he afterwards (and 
after the plea pleaded) assigned to 
other assignees appointed by the In- 
solvent Debtors' Court; tliat such 
assignees afterwards had notice of 
the suit, and assented to its being 
continued for the benefit of the cre- 
ditors, and that it was so continued 
with their consent, and on their be- 
half, by such assignees ; — Held bad, 
on general demurrer. Swann v. Sut- 
ton, 10 Adol. & E. 623 \S,C.% Per. 
& D. 533. 
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{By Assignee under second Commission 
agmsi Assignee under a subsequent 
Fiat.) 

The 6 Geo. 4. c. 16. s. 127., which 
enacts, that if any person, who shall 
have been discharged by a certificate, 
shaU become bankrupt, and have ob- 
tained, or shall hereafter obtain, such 
certificate, unless his estate shall pay 
I5s. in the pound, his future estate 
ahall vest in the assignees under the 
second commission, does not apply, 
where the second certificate was ob- 
tained before the act. Therefore, 
where A. had obtained his certificate 
under a second bankruptcy, before the 
6 Geo. 4. c. 16., it was held a valid 
defence to an action of trover (brought 
by the assignee under the second 
commission against the official as- 
signee under a subsequent fiat,) that 
the goods were in the disposition of 
A.i at the time he became a bankrupt 
under the fiat, as reputed owner, 
whereupon the defendant, as such 
official assignee, took and converted 
the same for the benefit of A.'s cre- 
ditors, notwithstanding A, had not 
paid 1 5s. in the pound under the se- 
cond commission. Benjamin v. Bel- 
cher, 3 Per. & D. 317; S. C. 11 
Adol. & £. 1350. 

{Evidence in.) 
The fact, that, after the fiat had 
been sued out, certain creditors of the 
bankrupt delivered up to the assig- 
nees goods which they had received 
from the bankrupt before the fiat, and 
before the delivery of certain goods 



by the bankrupt to defendant, — 
Held not admissible evidence against 
defendant, in an action of trover 
brought against him by the assignees. 
Backhouse v. Jones, 6 Bing. N. C. 65 ; 
S. C. 8 Scott, 148. 

(Against execution Creditor.) 
Trover does not lie for the assig- 
nees of a bankrupt against a creditor, 
who sues out execution under a war- 
rant of attorney not filed within twen- 
ty-one days, if the execution be com- 
pleted before the act of bankruptcy. 
The remedy is by an action for money 
had and received, or by a special ac- 
tion on the statute 3 Geo. 4, c. 39. 
Brook V. MitcheU, 6 Bing. N, C. 
349. 

{Set of in.) 
Upon a dissolution of partnership, 
defendant agreed to pay his copart- 
ners 6817/. 9^. Sd., as his share of 
the liabilities of the firm, they taking 
the effects and assets, and undertaking 
to pay a debt of 51,891/. \2s. due 
from the firm to H. After the dis- 
solution, they became bankrupts, and 
never paid H. Held, that in an ac- 
tion by their assignees for the 6817/. 
f)s. Sd.j the defendant could not set off 
their undertaking to pay the 51,891/. 
12*. to H. Abbott V. Hicks, 5 Bing. 
N. C. 578; S. C. 7 Scott, 715. 

To an action by assignees of a 
bankrupt for the price of a phaeton, 
for which defendant had agreed to 
pay ready money, defendant pleaded 
a set-off, in respect of a bill of ex- 
change drawn by H., accepted by 
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the bankrupt) and indorsed by H. to 
defendant. Plaintiffs replied, that 
after the bill was dishonoured H, 
indorsed it to defendant without con- 
sideration, in trust that defendant 
should purchase the phaeton of the 
bankrupt, hand it over to H., and 
fraudulently attempt to set off the 
bill against the price of the phaeton. 
Heldt a sufficient answer to the claim 
of set-off. Lackmgton v. Combes, 6 
Bing. N. C. 71 ; S. C. S Scott, .S12. 

{Relation to Act of Bankruptcy.) 
Z)., being captain of a ship bound 
to the East Indies, and proprietor of 
the cabin furniture, deserted the ship 
at Algoa Bay, when the command 
was taken by the mate, who was af- 
terwards confirmed therein by the 
owner of the ship. On the 18th 
October, while the ship was on her 
voyage home, D., being indebted to 
the owner, gave him a written order 
as follows: — '* I hereby authorize 
you to keep possession of my cabin 
furniture when the ship arrives, and 
to place the value of the same to the 
credit of my account with you." The 
ship arrived on the 5th December; 
and a fiat in bankruptcy was issued 
against D. on the 18th, on an act of 
bankruptcy committed on the 2nd. 
Heldy that D,'s assignees could not 
recover against the owner, in trover 
for the cabin furniture. Belcher v. 
Oldfield, 6 Bing. N. C. 102; S. C. 
8 Scott, 221. 

(Money had and recevoed,) 
One JD. proposed to make a com- 



position with his creditors, paying 
them 8«. in the pound on their re- 
spective debts, they releasing him 
from all claims and demands in re- 
spect of such debts, and engaging to 
give up all securities held by them. 
Certain creditors of Z). refused to 
sign the deed, unless the defendants 
signed it. The defendants at first 
refused to do so, but afterwards con* 
sented, on P. assigning to them, as a 
security for the residue of their debt, 
a policy of assurance for 200/. on the 
life of his mother, which he had pre- 
viously placed in their hands. Held, 
tliat the assignees of !>., against 
whom a fiat afterwards issued, might 
recover from the defendants, in an 
action for money had and received, 
the money obtained by them from 
the insurance office on the falling of 
the life, —the assignment of the policy 
being a fraud on the rest of the cre- 
ditors, — although the 8s. in the 
pound was not entirely paid. Alsager 
V. Spalding, 6 Scott, 204. 

(JVhat a sufficient Defence.) 
In an action by assignees against 
the defendant for not delivering rail- 
way shares, pursuant to a contract 
made with the bankrupt ; the plain- 
tiffs having in their declaration 
averred, that the bankrupt before 
his bankruptcy, and the plaintifis 
as assignees since, were always 
ready and willing to accept and 
pay for the shares; the defendant 
took issue upon this averment* 
Held, that the plea was sustained by 
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proof, tbat before the time fixed for 
the performance of the contract, the 
bankrupt was in a state of total in- 
capacity to pay the price agreed on, 
and that his effects produced no as- 
sets to the assignees. Lawrence v. 
Knowles, 7 Scott, 381 ; S, C. 5 Bing. 
N. C. 399. 

A contract for the sale by the de- 
fendant to the bankrupt of railway 
shares was to be performed on the 
1st July 1835. To a declaration by 
the assignees for a breach of this 
contract, in not delivering the shares, 
the defendant pleaded that the assig- 
nees did not adopt the contract with- 
in a reasonable time after the bank- 
ruptcy, and averred that the contract 
was abandoned by mutual consent. 
Held, that the circumstance of the 
assignees having suffered a consider- 
able period to elapse, without requir- 
ing the contract to be performed, was 
evidence whence the jury might infer 
an abandonment. Ibid. 

In such a case, the assignees ought 
to make their election within a reason- 
able time ; and semble, that what is, 
or is not, a reasonable time, i^ a ques- 
tion for the jury. Ibid. 

{Amendment,) 
A declaration in trover by the as- 
signee of an insolvent debtor, charging 
a conversion in the time of the assig- 
nee, was allowed to be amended at 
the trial, by alleging a conversion be- 
fore the insolvency ; the real ques- 
tion to be tried not being thereby 
varied. Norcutt v. Mottram, 7 Scott, 
176. 



{Evidence in.) 
In a suit by the assignee under the 
Insolvent Debtors' Act to recover 
some property for the benefit of the 
estate, a creditor of the insolvent is 
not a competent witness on behalf 
of the plaintiff; and he is not render- 
ed competent by the 3 & 4 WiU. 4. 
c. 42. ss. 26. 27. Holden v. Ream, 
1 Beav. 445. 

{Actions and Suits against Assignees.) 
In an action of trover, the plea that 
the plaintiff was not possessed, puts 
in issue the right of the plaintifiT to 
the possession of the goods as against 
the defendant, at the time of the con- 
version. Therefore, in trover a&rainst 
assignees, such a plea lets in evidence 
that the goods, at the time of the 
bankruptcy, were within the order 
and disposition of the bankrupt, as 
reputed owner (according to the 6 
Geo, 4. c. 16. s. 72.), and that the 
defendant thereupon, as assignees, 
sold the goods. Isaac v. Belcher, 5 
M. & W. 139, overruling S. C. 8 
Car. &P. 714. 

{Evidence.) 
The plaintiff, at the recommenda- 
tion of B., sent goods to a dyer, who 
was told by the plaintiff's son that B, 
would give directions about them ; 
B. called and gave directions, and 
afterwards became bankrupt. In 
trover for these goods, brought by 
plaintiff against bankrupt's assignees; 
Held, that the directions given by B, 
were admissible in evidence for the 
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assignees. Sharp v. Newshokne^ 5 
Bing. N. C. 713 ; S. C. 8 Scott, 21. 

(Money had and received.) 
One R,9 possessed of a licensed 
public bouse, mortgaged tbe pre- 
mises, together with tbe license. Af- 
ter tbe license bad been suspended 
for irregular conduct on the part of 
R.f the mortgagees sold tbe premises, 
under a power of sale contained in 
the deed. The defendants, the assig- 
nees of H., who bad in the mean time 
become bankrupt, obtained a new 
license in the name of the purchaser, 
for which the latter paid him 150/. 
Held, that this was not money had 
and received to the use of the plain- 
tilTs, the mortgagees. Mannifold v. 
Morris, 7 Scott, 404. 

{Costs in,) 
The assignees of an insolvent mort- 
gagor, before a bill was 61ed to fore- 
close the mortgage, had consented to 
join in conveying the estate to the 
mortgagee, and had distributed the 
insolvent's estate amongst the credi- 
tors; and by his answer he disclaimed 
all interest in the premises. The 
plaintiff was ordered to pay him his 
costs of tbe suit. Thompson v. Ken^ 
dall, 9 Sim. 397. 

{Pleading in.) 
In general, an uncertificated bank- 
rupt cannot file a bill against his as- 
signees for an account of their deal- 
ings under the bankruptcy, nor can 
the bankrupt obtain this relief indi- 



rectly by charging fraud and coUu' 
sion between the assignees and a 
third party, where the bill states no 
specific acts of fraud on the part of tbe 
assignees, and prays no relief against 
them on tbe ground of fraud. Tar- 
leton v. Hornby, 1 Younge & C. 172. 

Where to such a bill one of the 
assignees demurred for want of equity, 
and the demurrer was allowed, Held, 
that the other assignee might plead 
this matter in bar of tbe suit. lUd. 
333. 

{Amendment,) 
Where an official assignee was 
omitted to be made a defendant, li- 
berty was given to the plaintiffs, at 
the hearing, to amend the bill, by 
adding parties. Wood v. Wood^ 3 
Younge & C. 580. 

Quaere, whether after such an Or- 
der to amend, a plaintiff may file a 
supplemental bill. Ilnd. 

ADJUDICATION. 

And see Advertisement. 
Tbe Court will not permit a cre- 
ditor to attend by himself, or his 
counsel, before the Commissioners at 
the opening of the fiat, for the pur- 
pose of opposing the adjudication ; 
although he swears that he believes 
the party Is not a trader, and that 
the fiat is issued for an improper 
purpose. Ex parte Cooke, re Sckoles, 
4 Deac. 78. 

ADVERTISEMENT, 
Though the Court will not permit 
a party against whom a fiat issues to 
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oppose the adjudicatioD by counsel, yet 
OD a strong case made out by him, they 
will order the advertisement to be 
stayed, and give him leave to apply 
instantly to annul. Ex parte Faulkes, 
re Faulkes^ 4 Deac. 44 ; S. C. Mont. 
& C. 68. 

AFFIDAVIT. 
On a reference to the Registrar 
the affidavits filed in support of the 
petition are receivable by him in evi- 
dence, and he is not bound to examine 
the parties vwd voce. Ex parte 
SmythteB^ re Southall^ 4 Deac. 112; 
S. C. Mont. & C. 346, 656. 

(Under I Sr 2 Vict. c. 110, *. 8.) 
A creditor, after 6Iing an affidavit 
of debt to the amount of 100/. and 
upwards, under the 1 & 2 Vict. c. 10. 
8. 8., upon which a bond was taken 
by the Commissioner in 200/., filed 
a second affidavit, stating the real 
amount of his debt, viz. S612L The 
Court declined making an Order for 
taking the second affidavit off the 
file. Ex parte Rose, 4 Deac. 66 ; S. 
C. Mont. & C. 149, 334. 

By 1 & 2 Vict. c. 110. 8. 8., if any 
two or more creditors, being partners, 
whose debt amounts to 100/. or up- 
wards, shall file an affidavit in the 
Court of Bankruptcy that such debt 
is justly due to them and that the 
debtor is a trader, and shall cause 
him to be served personally with a 
copy of such affidavit, and with a no- 
tice in writing requiring immediate 
payment of the debt ; and such trader 



shall not, within twenty-one days after 
personal service of such affidavit and 
notice, pay, or secure, or compound 
for the debt, or enter into a bond in 
such sum with two sufficient sureties 
as a Commissioner of the Court of 
Bankruptcy shall approve of, such 
trader shall be deemed to have com- 
mitted an act of bankruptcy on the 
22nd day afler service of such affida- 
vit and notice, provided a 6at shall 
issue within two calendar months 
from the filing of the affidavit. Held, 
that one partner may make the affi- 
davit, without the others joining in it. 
Ex parte Rhodes, re Rhodes, 4 Deac. 
l2o ; S. C. Mont. & C. 319. 

The affidavit being for a debt of 
100/. and upwards, and the notice in 
respect of a debt of 3612/., the Com- 
missioner ordered the trader to enter 
into a bond for 200/. ; upon which 
the petitioning creditor filed another 
affidavit for the real debt of 3612/., 
and delivered a fresh notice ; but no 
security being given in respect of 
such last mentioned affidavit and no- 
tice within the twenty-one days, a fiat 
was issued against the trader. Qucere, 
whether a fiat could legally issue on 
such second affidavit and notice. 
Ibid. 

Qucere, also, whether the day, on 
which the affidavit and notice are 
served on the trader, is not to be 
reckoned one of the twenty-one days. 

im. 

Under the above statute it was also 
held, that, in adjudicating on the act 
of bankruptcy, the day of filing the 
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day of the two months. Ex parte 
Wlniby, re fThilby, 4 Deac. 139; S. 
C. Mont. & C. 671. 

AGREEMENT. 

(When illegal.) 

See Illeoalitt. 

AMENDMENT. 

One of two partners, against whom 
a docket was struck, after being 
rightly named in two previous parts of 
the affidavit, was misnamed "Jacob," 
instead of '* James." Qutere^ whether 
Buch an error was material. But time 
was given to amend, without preju- 
dice to the rights of any other credi- 
tors. Re Sale, 4 Deac. 137; S. C. 
Mont. & C. 350. 

ANNULLING FIAT. 

Fiat annulled, on the ground of the 
party to the deed, which constituted 
the act of bankruptcy, being petition- 
ing creditor. Re Cook, 4 Deac. 82 ; 
S, C. Mont. 8t C. 349. 

Upon a petition by a bankrupt to 
annul a fiat issued by an attorney for 
tlie amount of his bill of costs, on the 
ground that the chief part of the bill 
consisted of charges for the prosecu- 
tion of an action on the part of the 
bankrupt, in which he was nonsuited 
by reason of the gross negligence of 
the attorney, the Court referred it to 
the registrar to inquire and report as 



The solicitor to the petitioning cre- 
ditor has an equitable lien on money 
in his hands belonging to the assig- 
nees, for the amount of the petitioning 
creditor's bill of costs : and although 
the solicitor might not have a right to 
set off the amount of such costs in an 
action at law by the assignees, yet 
this Court will not annul a fiat sued 
out by the sc^icitor against one of the 
assignees, on the ground that the sum 
so retained by the solicitor ought to 
be deducted from the debt on whidi 
the fiat was taken out. Ex parte 
SmythieSf re Sottthall, 4 Dea. 118; 
S. C. Mont. 6c C. 346, 656. 

Although, under the 42nd section 
of the 1 & 2 W. 4, a fiat cannot be 
annulled, by reason only of its being 
concerted between the petitioning 
creditor and the bankrupt, yet the 
Court may have regard to the fact of 
concert, in conjunction with the other 
circumstances of the case, which show 
that the fiat was not issued for a bond 
fide purpose. A fiat may be lawfully 
issued to defeat an execution, but it 
must not be the fiat of the bankrupt. 
Ex parte Clare, re Glover, 4 Deac* 
156. 

Although a fiat is annulled, the 
bankrupt has a right to have it en- 
rolled of record, for the purposes of 
an action ; and Where the petrtioning 
creditor refused to produce it for en- 
rolment, the Court ordered it to be 
enrolled and the petitioning creditor 



to the quantum of negligence. Ex to pay the costs of the application 



parte SouthaU, re Soutkall, 4 Deac. 
91 ; 8.C. Mont. 8c C. 346, 656. 
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Where a bankrupt presents a peti- 
tion to annul the fiat, twelve months 
after it issued, without showing any 
good cause for the delay, his petition 
will he dismissed. Ex parte Forat^ 
re Forest, 4 Deac. 215.' 

Although it is no olyjection now to 
a fiat, that it is merely concerted with 
the petitioning creditor, yet if it is 
fraudulently concerted, and the object 
is to serve the bankrupt's own pur- 
poses, and not to benefit his creditors, 
— as where there are no assets to di- 
vide, — ^it will be annulled. Ex parte 
Caldecot, re Heath, 4 Deac. 264 ; S. 
C. Mont. & C. 600. 

The assignee under a fiat, which is 
annulled for firaud, cannot have his 
costs against the petitioning creditor. 

APPEAL. 

The 82nd section of the Bankruptcy 
Court Aet, which provides that the 
Order of the Court of Review shall be 
final, in determining any appeal touch- 
ing any decision in matter of law upon 
the whole merits of any proof of debt, 
unless an appeal to the Lord Chan- 
cellor be lodged within one month 
from such determination, is confined 
in its operation to London fiats. 
Therefore, where the appeal is from a 
decision of the Court of Review on a 
question of proof under a country 
fiat, the appellant is not limited to 
one month for lodging the appeal. 
Ex parte Fidgean, re Fidgeon, 4 Deac. 
217. 

Where, after the judgment of the 



Court had been reversed on a special 
caae by the Lord Chancellor, and the 
matter referred back for consequen- 
tial directions, one of the parties had 
obtained leave from the Lord Chan- 
cellor to appeal to the House of 
Lords, unaccompanied by any Order 
as to stay of proceedings ; Held, that 
this had not the effect of staying the 
proceedings, although it was a cir- 
cumstance to guide the Court, in the 
exercise of its discretion, whether it 
would make any consequential order 
till the appeal was determined. Ex 
parte Poliard, re Caartney, 4 Deac. 
275 ; S. C. Mont. & C. 289, 258, 
648. 

APPOINTMENT. 
See PowsR. 

APPRENTICE. 

Where a fiat issued against the 
master of an apprentice, but was af- 
terwards annulled, by means of a 
composition between the bankrupt 
and his creditors : Held, that the in- 
dentures of apprenticeship were dis- 
charged. Allen V. Coster, 8 Beav. 
274. 

APPROPRIATION. 

A,, through the agency of B., con- 
signs goods to C. in India for sale, 
who remits bills to B., directing him 
to pay tliem over to A., " being a re- 
mittance to account against A,*s con- 
signment of the goods,'' and C. also 
writes to ^., advising him of the re- 
mittance thus made in his favour to 
B. Before the biUs reached B.'s 
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bands, he became bankrupt ; at which 
time C. was indebted to him in a 
large amount. HeU that B,'s assig- 
nees were bound to deliver up the 
bills to J,, and that they could not 
apply them towards the payment of 
the debt due from C. to B, Ex parte 
Hankey^ re Dougku^ 4 Deac. 1 ; iS. C. 
Mont. & C. 1. 

H.y a manufacturer, had been accus- 
tomed to consign goods by the agency 
of O. & Co., commission merchants^ 
to houses in America for sale on H.^m 
account. O. & Co. made advances 
to H. on the consignments, received 
the proceeds as his agents, and ac- 
counted to him, repaying themselves 
their commission, advances, and other 
charges. In 1831, H., being indebted 
to O. & Co. for such advances and 
charges, and likewise owing 5000/. to 
his own bankers, wrote to O. & Co., 
authorising them, after paying them- 
selves their balance out of the net 
proceeds of H*s shipments down to 
that date, to pay R, & Co. the 
bankers, half the remainder of such 
proceeds, so that the payment should 
not exceed 5000/. O. & Co. there- 
fore wrote to R. h Co., stating that 
they, agreeably to H.*s authority, en- 
gaged to pay R, & Co. (after liqui- 
dating their own balance) a propor- 
tion of the remaining proceeds &c. 
(as in H,*$ letter) in consideration of 
jR. & Co. guaranteeing O. & Co. from 
claims by any other party, in conse- 
quence of such payment. R, & Co. 
then wrote to O. & Co., that, under- 
standing from H, that 0. & Co. had 



agreed to pay any surplus, balance, 
&e, (as in H.'s letter) they, R. & Co. 
agreed to guarantee O. & Co. against 
such other claims. A few days be- 
fore this correspondence, /f. had 
transmitted to O. & Co. a letter of 
authority resembling that afterwards 
sent, and had seen a draft of a letter 
from them to JR. & Co., like that af- 
terwards sent by O. & Co. to R. & 
Co., claiming a guarantee as above ; 
but the first autliority was revoked, 
and never acted upon. In 1833 H. 
became bankrupt. The assignees 
gave O. & Co. notice, not to make 
any payments out of H.'s effects, ex- 
cept to them. Afterwards O. & Co. 
received proceeds of sales from the 
houses abroad, and paid them over to 
R, 8c Co., according to the authority 
given by H, The assignees sued 0. 
& Co. for the amount, as money had 
and received to their use. Held^ that 
the transaction between H,, O. & Co. 
and R, & Co. was either a valid ap- 
propriation, or equitable assignment 
of funds, to the amount of 5000Z. in 
favour of R, & Co., and was not re- 
voked by H.*$ bankruptcy. Hutch- 
inson V. Heyworth^ 9 Adol. & £. 375 ; 
S. C. 1 Per. & D. ZQQ. 

ARREST. 
Where an insolvent, being arrested 
after his discharge for a new debt, 
agreed, on A,^s becoming his bail, to 
give him a bond for 300/., in which 
amount was included a debt of 80/. 
which had been inserted in the insol- 
vent's schedule : Held^ that the insol- 
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vent was not entitled to be discbaged 
out of custody, after baving been 
taken in execution in an action by A. 
upon the bond in which be had RufTer- 
ed judgment to go by default. Denne 
V. KnoU, 7 Mees. & W. 143. 

The registrar of the Commissioner 
of Bankrupts' Court is an officer of 
the Court of Chancery, and, as such, 
entitled to privilege from arrest un- 
der a ca. sa. Re Collins, 1 Sausse & 
Scully (Irish), 73. 

But sembUy that the Court will dis- 
countenance applications for such pro- 
tection of privilege on the part of its 
officers. Ibid, 

ASSIGNEES. 

{For Actions by and against them.) 
Set AcTioK. 

A. deposits deeds with £. by way 
of equitable mortgage, and C. be- 
comes his surety for the payment of 
any balance due. Separate 6ats issue 
against A. and C y and, under the fiat 
against C, B. is appointed sole as- 
signee. B., as equitable mortgagee, 
petitions for the usual Order for the 
sale of the property. Held^ that be- 
fore such order could be made, some 
person must be chosen by C*s credi- 
tors to protect their interests. Ex 
parte Haines, re Barnett, 4 Deac. 
20 ; S. C. Mont. & C. 32. 

Assignees, in instituting a suit in 
equity, proceed at the peril of costs, 
and the Court will not stay it^ on the 
petition of creditors objecting to its 
being continued ; but will refer it to 
the Commissioners, to inquire how 



much of the assets ought to be re- 
tained by the assignees to abide the 
result of the suit. Ex parte May, re 
Jones, 4 Deac. 60. S. C. Mont. & 
C. 285. 

{Liability of their Executors.) 
The provisional assignee of the In- 
solvent Court, under st. 1 Geo. 4. c. 
119. s. 7., assigned the estate of an 
insolvent to an assignee, who assented 
to such assignment, and acted under 
it as tenant of premises which the 
insolvent held as lessee for years. 
Held, that afler the death of such last 
mentioned assignee, his executor was 
liable to the lessor, for breach of co- 
venant in the lease subsequent to the 
testator's death ; it not appearing that 
the Insolvent Court had appointed 
fresh assignees. Abercrombie v. Hick" 
man, 8 Adol. & £. 683. 

(What Property passes to them.) 
A money bond, assigned by the 
obligee to creditors to secure a debt 
of larger amount, does not pass to 
assignees under a fiat against him, 
altliough the assignment is expressed 
to be " for further security," and con- 
tains a proviso to defeat it, on payment 
of the debt. Dangerfield v. Thomas, 
9 Adol & E. 292 , S. C. \ Per. & 
D. 287. 

The pension payable to a military 
officer, on his retirement from the 
service of the East India Company, 
does not upon his bankruptcy pass to 
his assignees ; such pension not being 
granted by deed, and consequently 
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not recoverable by an action at law. 
Gibson v. Ea$t India Company, 7 
Scott, 74, ; S. C, 5 Bing. N. C. 262. 
Property was settled on J. R, by 
his father, until he should take the 
benefit of the Insolvent Debtors' Act ; 
and then the trustees were, during 
his life, to apply it in such manner 
and to such persons, for the board 
lodging and subsistence of /. R, and 
his family^ as the trustees should 
think proper ; and after his decease, 
upon trust for such persons as /. R. 
should appoint ; and in default of ap- 
pointment, in trust for his children. 
/. R, took the bene6t of the Insolvent 
Debtors' Act. He had three children, 
but his wife was dead. Held, that 
his children, who were all infants, 
became entitled to three-fourths^ and 
the assignees to one-fourth, of the 
life interest of /. R. Riftpon v. Nor- 
ton, 2 Beav. 63. 

(IVhen protected from Costs cf Suit,) 

Tlie assignee of an insolvent mort- 
gagor^ before a bill was filed to fore- 
close the mortgage, had consented to 
join in conveying the estate to the 
mortgagee, and had distributed the 
insolvent's estate amongst the credi- 
tors, and by his answer he disclaimed 
all interest in the premises. The 
plaintiff was ordered to pay him his 
costs of the suit. Thompson v. Ken- 
daU, 9 Sim. 397. 

The assignee under a fiat, which is 
annulled for fraud, cannot have his 
costs against the petitioning creditor. 



Es parte Caldecott, re Heath, 4 Deac. 

264. 

{Stock invested in fictitious Name.) 
Where a bankrupt had invested 
money in the purchase of stock in a 
fictitious name, for the purpose of 
defrauding his creditors, the Court of 
Exchequer, on a bill filed by the as- 
signees against the Bank of England, 
ordered the Bank to erase from their 
books the fictitious name, and insert 
that of the bankrupt. Green v. Bank 
of England, S Younge & C. 722. 

ASSIGNMENT OF DEBT. 
See Debt. 

ATTACHMENT. 
See Relation to Act of Bank- 
ruptcy. 

ATTORNEY. 

See Solicitor. 

AUCTIONEER. 
In an action of trover by the as- 
signees against an auctioneer who 
sold the bankrupt's property, the 
auctioneer should be allowed any 
sum that he has paid for rent, and 
also a reasotuible sura for the expenses 
of the sale, but not any part of the 
expense of removing the goods from 
the premises. Grimshaw v. Atterwell, 
8 Car. & P. 6. 

BANKRUPT. 

{Actions and Suits bt/ and against,) 
In an action by a bankrupt fi)r 
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money had and received, it is a good 
plea (under stat. 6 Geo, 4. c. 16. s. 
127), that the platntifF became bank- 
rupt, and obtained his certificate in 
1822 ; that a second commission is- 
sued against him May 20th 1825, 
under which his effects were assigned 
in July 1825, and he obtained his 
certificate in 1826, but did not pay 
I5s, in the pound; whereby and by 
force of the statute, the debt de* 
manded in the declaration hath vested 
in the assignees. Touug v. Rishvx>rth, 
8 Adol. & £. 470. 

The Stat. 4 Geo. 4. c. 16. s. 127. 
(Sept. 1, 1825), operates in such a 
case retrospectively. Ibid. 

Where the estate of a bankrupt, 
after certificate, hath vested in the 
assignees, he cannot sue for an after- 
accruing debt, though the assignees 
do not interpose. Ibid, 

Debt on bond. Plea, bankruptcy 
of plaintiff; concluding, that, *' by 
reason of the premises, the assignees 
became entitled to the debt and cause 
of action." Held, that the latter al- 
legation was not traversable. Dan- 
gerfield v. Thomas, 9 AdoK & £. 292 ; 
S. C, 1 Per. & D. 287. 

The replication stated, that plaintiff 
had by indenture before his bank- 
ruptcy assigned the bond to G, and £., 
as a security for a larger debt, and 
that the action was prosecuted for 
their benefit. Held, that no profert 
of the indenture was necessary. Ibid, 

Where a defendant (after plea) 
pleaded his bankruptcy and certifi- 
cate puis darrein continuance^ and 



plaintiff thereupon took out a sum- 
mons for leave to discontinue, without 
costs, it was held that he was entitled 
so to do, and that defendant could 
not be allowed to sign judgment of 
non-pros, for want o^ a replication. 
Stat. 6 Geo, 4. c. 16. s. 59. is not ap- 
plicable, where a certificate in bank- 
ruptcy is pleaded puis darrein continue 
ance. IVollen v. Smiti, 9 Adol. & E. 
505 ; S,C.l Per. & D. 374. 

To assumpsit for goods sold, the 
defendant pleaded, that after the debt 
was contracted, he became a bank- 
rupt, and that a fiat waa issued against 
him on the petition of tlie plaintiff; 
that before the defendant was ad- 
judged a bankrupt under the fiat, an 
agreement wi^ made between them, 
under which the plaintiff abandoned 
all proceedings, in consideration of 
the defendant giving him a bill of 
exchange as a security for part of his 
debt. Held, on special demurrer^ 
that the plea did not show the debt 
to be forfeited within 6 Geo, 4. c. 16* 
8. 8., as there wua no averment that 
the plaintiff had, or could have re- 
ceived, by the agreement more than 
the other creditors, or that the de- 
fendant had not assets to pay all his 
creditors their demands in full, or 
that the fiat had been proceeded 
with. Davis v. Holding, S Per. & D. 
418. 

The bankruptcy of a sole plaintiff, 
after the cause of action accrued and 
before the commencement of the 
suit, is an issuable plea. JFUUs v. 
Alien, 7 Scott, 474. 
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{Suit commenced before Bankruptcy.) 
Plaintiff filed a bill and obtained 
an injunction to restrain the defend- 
ant frona proceeding against her at 
law. Afterwards the plaintiff became 
bankrupt, and the defendant served 
her assignees with notice of a motion 
that they might file a supplemental 
bill within a certain time, or that the 
bill might be dismissed. No supple- 
mental bill was filed, but the assignees 
consented to an order of dismissal. 
The plaintiff was not served with no- 
tice of the motion to dismiss; and 
on that account the order was dis- 
charged. Vestris v. Hooper^ 4 Sim. 
570. 

(Admissibility as a Witness.) 
A. and B. were co-partners. A, 
retired, and B. took C. into partner- 
ship with him. That partnership 
was dissolved^ and then B. became 
bankrupt. Heldf that B. was not a 
good witness to prove an agreement, 
alleged by A. to have been made 
with him by B. and C, to indemnify 
him against the debts of the first 
partnership. Warren v. Taylor^ 8 Sim. 
599. 

The defendant, who had put in his 
answer, but became bankrupt before 
the hearing of the cause, was ex- 
amined as a witness for the co-de- 
fendant. Whitbread v. Jordan, 1 Y. 
& C. 303. 

{Necessity of other Parties joining in 

Suit.) 
A. demised to B. (who was alleged 



to be an uncertificated bankrupt) a 
wharf, with the use of a road in com- 
mon with the occupiers of adjoining 
wharfs. C. obstructed the road. B« 
filed a bill against him to restrain the 
nuisance. Held, that neither A., nor 
the occupiers of the adjoining wharfs, 
nor the assignees of B., were neces- 
sarily parties to the bill. Semple v. 
London and Birmingham Railway Com- 
pany, 9 Sim. 209. 

{Suing Assignees.) 

In general, an uncertificated bank- 
rupt cannot file a bill against his as- 
signees for an account of their deal- 
ings under the bankruptcy ; nor can 
the bankrupt obuin this relief indi- 
rectly, by charging fraud and collu- 
sion between the assignees and a third 
party, where the bill states no spe- 
cific acts of fraud on the part of the 
assignees, and prays no relief against 
them on the ground of fraud. Tearlc'- 
ton v. Hornby, 1 Younge & C. 172. 

Where one of the assignees de- 
murred to such a bill for want of 
equity, and the demurrer was al- 
lowed : Held, that the other assignees 
might plead this matter in bar of the 
suit. Ibid. 333. 

BILLS AND NOTES. 
A., through the agency of B., con- 
signs goods to C. in India, for sale, 
who remits bills to B., directing him 
to pay them over to A., " being re- 
mittance to account against A.^s con- 
signment of the goods ;" and C. also 
writes to A., advising him of the re- 
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mittance thus made in his favour to 
B^ Before the bills reached B.'s 
handsy he became bankrupt, at which 
time C. was indebted to him in a large 
amount. Held^ that £.'5 assignees 
were bound to deliver up the bills to 
J.y and that they could not apply 
them towards the payment of the 
debt due from C. to B. Ex parte 
Monkey y re Douglas^ 4 Deac* 1 ; S»C. 
Mont. & C. 1 . 

A. accepted four bills for the ac- 
commodation of B,f which jB. indorsed 
and deposited with his bankers^ to 
secure any floating balance. B. be- 
came bankrupt, when the bankers 
proved for a balance greatly exceed- 
ing the amount of the bills, excepting 
in their proof these bills, with others, 
as securities; and they afterwards re- 
ceived a dividend of 2s, in the pound 
on the amount of their proof. The 
bills were subsequently paid in full 
by A, Hddy that A. had a right to 
call on the bankers to refund the 
amount of the dividend of Zs. on the 
amount of the bills. Ex parte Holmes, 
re Gamer, 4 Deac. 82 ; S, C, Mont. & 
C. 301. Reversing Ex parte Holmes, 
S Deac. 662. 

Where the petitioning creditor's 
debt was on a bill of exchange, which 
was not in his hands when the fiat 
was sued out, the debt of another 
creditor was substituted at the costs 
of the petitioning creditor. Ex parte 
Cattley, re Goodwin, 4 Deac. 138 ; 
5. C. Mont. & C. 360. 

The petitioner lent the bankrupt 
1600/. on his promissory note, paya- 

vot. IV, 



ble three months after date, renewa- 
ble for the same period at the option 
of the bankrupt ; but so as not to 
exceed the period of eighteen months 
in the whole, the bankrupt under- 
taking to pay 7^ per cent, interest, 
and 3/. per cent, insurance. The 
note was renewed four times succes- 
sively, and on each renewal the same 
rate was deducted for interest and 
insurance. Held, that this transac- 
tion was protected by the 3 & 4 WilL 
4. c. 98. s. 7., which allows any inter- 
est to be taken on a bill or note not 
having more than three months to 
run ; and was consequently not usu- 
rious. Ex parte Terrexoest, re Poyn- 
ter, 4s Deac. 144 ; S. C. Mont. & C. 
146, 351. Reversing the decision of 
the Court of Review, 3 Deac. 590. 

{When may be set cff.) 
To an action by assignees of a 
bankrupt for the price of a phaeton, 
for which defendant had agreed to 
pay ready money, defendant pleaded 
' a set-off in respect of a bill of ex- 
change drawn by H., accepted by 
the bankrupt^ and indorsed by H. to 
defendant. Plaintiffs replied, that, 
afler the bill was dishonoured, H. 
indorsed it to defendant, without con- 
sideration, in trust that defendant 
should purchase the phaeton of the 
bankrupt, hand it over to H., and 
fraudulently attempt to set off* the 
bill against the price of the phaeton. 
Held, a sufficient answer to the claim 
of set-off*. Lackington v. Combes, 6 
Bing. N. C. 71 ; 5.C. 8 Scott, 312. 
z 
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BROKER* 
Where the bankrupt had been em- 
ployed as a broker by the petitioners 
to sell a parcel of goods, and secretly 
agreed with the buyer to share the 
profit or loss of the transaction in 
lieu of brokerage, and part of the 
goods remained in the bankrupt's 
hands at the time of his bankruptcy ; 
Held, that the transaction was firaudu- 
lent, as against the petitioners, and 
the sale void ; and that the assignees 
were bound to deliver up to the pe- 
titioners the remaining portion of the 
goods. Ex parte Heath, re Pcmberton, 
4 Deac. 294 ; S. C. Mont. & C. 667. 

CERTIFICATE. 

And see Election. 

The date of a certificate, if written 
on an erasure, ought to be explained 
by affidavit. Bx parte Bronm, re 
BrcwHf 4 Deac. 164; S. C. Mont. & 
C. 361. 

{Petition to stay.) 

In a petition to prove, and stay the 
certificate, it is a necessary allegation, 
that the amount of the debt sought 
to be proved will turn the certificate. 
Ex parte Snape, re Ransford, 4 Deac. 
164 ; S. C. Mont. & C. 607. 

(Allowance of.) 
Where one of two bankrupts under 
a joint fiat dies, without having made 
an affidavit of his conformity^ and the 
surviving bankrupt applies for the 
allowance of the joint certificate, the 
Order can only be made for its allow- 
ance as to the surviving bankrupt. 



reserving for further eonsideratioii 
the question as to the aUowanee to 
the deceased bankrupt Ex pmie 
Wdm^, re Ogdoh ^ Deae« JS40. 

{PUuMig U.) 
Where a defendant (after plea) 
pleaded his bankruptcy and certificate 
puii darrein comtbumaixce, and plaintiff 
thereupon took out a summons fer 
leave to discontinue without costs, it 
was held that he was not entitled to 
do so, and that defendant cotdd not 
be allowed to sign judgment of won 
pros for want of a replication. Stat. 
6 Geo, 4. c. 16. S. 59. is not applica- 
ble, where a certificate in bankruptcy 
is pleaded pm darrein amtinuanee. 
WoUm V. Smih, 9 Adol. h E. 505 ; 
5. C. 1 Per. & D. 374. 

{Under a Second Cormmrion,) 
The 6 Geo. 4. c. 16. s. 1^7., which 
enacts that if any person, who shall 
have been discharged by such certi- 
ficate as aforesaid, shall become bank- 
rupt, and have obtained or shall here- 
after obtain such certificate, unless 
his estate shall pay 15«. in the poundi 
his future estate shall vest in the 
assignees under the second commis- 
sion, does not apply, where the second 
certificate was obtained before the 
act. Therefore^ where J. had ob- 
tained his certificate under a second 
bankruptcy, before the 6 Geo. 4. 
c. 16., it was held a valid defence to 
an action of trover brought by the 
assignee under the second commission 
against the official assignee under a 
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Bubaequent fiat, that the goods were 
in the dieposition of A. at the time 
he became a bankrupt under the fiat, 
as reputed owner, whereupon the de- 
fendant, as sudi official assignee, took 
and converted the same fbr the benefit 
of A.'s creditors, notwithstanding J. 
had not paid IBs, in the pound under 
the second commission. Bti^amn ▼. 
Bekher, 8 Per. & D. 317; S. C. 11 
Adol. & E. ft50. 

COMMISSIONERS. 

SemNe, the Gomtnissioners have a 
discretionary power, in requiring or 
dispensing with the personal attend- 
ance of a creditor in all matters of 
proof; and this Court will not inter- 
fere on the subject. Ex parte Skaw, 
re Kirkhf^ 4 Deac. 190; S. C. Mont. 
& C. 624. 

Where the Commissioners in a 
country fiat decline to act, the Court 
will either order a new fiat to issue to 
another list, or the present fiat to be 
amended, by inserting the names of 
other Commissioners, at the option 
of the petitioning creditor. Ex parte 
Castle, re Toddy 4 Deac. 27S ; S. C. 
Mont. & C. 654. 

COMMITMENT, 
A party committed by the Com- 
missionersj until he shall submit him- 
self as a witness, cannot, at any time 
when he chooses to submit, call upon 
them to sit for the purpose of taking 
his examination, without paying the 
cosu of their sitting. Re Stockwin, 
6 Nev. & M. 815. 



COMPOSITION CONTRACT. 

The Court declined to act on a 
certificate of Commissioners, made 
eleven years ago, without first send- 
ing it back to them for review. Ex 
parte Marindtn, re Marindin, 4i Deac. 
67; S.C. Mont. &C. 282. 

Where the bankrupt applies to su- 
persede an old commission^ on com- 
pounding with his creditors for the 
residue of their debts, and the assig- 
nees are dead, — there must be a new 
choice of assignees, and the bankrupt 
must proceed under the composition 
contract clauses of 6 Geo. 4. c. 16. 
ss. 183. 134. Ex parte Monk, re 
Monk, 4 Deac. 262 ; S. C. Mont. & 
C. 637. 

COMPOSITION. 

Where the plaintiff, before signing 
a composition deed, by which the 
creditors of the defendant agreed to 
take the defendant's biUs at long 
dates, for their respective debts, sti- 
pulated for a bill of exchange, to be 
indorsed to him for a further sum, 
the whole agreement was held void, 
as being a fraud upon the other cre- 
ditors ; and it was also held, that the 
plaintifi* could not recover upon the 
defendant's bills, for the amount of 
the composition money, even although 
he had received nothing on the bill 
indorsed to him by the defendant. 
Howden v. Haigh, 3 Per. & D. 661. 

Upon a composition between a 
debtor and his creditors, a creditor 
cannot ostensibly accept a composi- 
tion, and sign the deed which ex- 
z 2 
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presses his acceptance of the terms, 
and at the same time stipulate for, 
or secure to himself, a peculiar and 
separate advantage, which is not ex- 
pressed upon the deed. Cullingworth 
V. Loyd, 2 Beav. 385. 

A creditor, holding a security for 
his deht, may stipulate to have the 
benefit of it, in addition to the amount 
of the composition offered by a debtor 
to his creditors ; but he roust either 
hold himself entirely aloof from the 
other creditors, or distinctly commu- 
nicate with them on the subject, if 
he at all acts in common with them. 
Ibid. 

A debtor entered into a negotiation 
for a compromise with his creditors, 
but there did not appear to have been 
any general meeting of them, or any 
agreement entered into by them gene- 
rally. One of the creditors stipulated 
that he should have the bene6t of a 
mortgage security which he held, in 
addition to the amount of composi- 
tion. He accepted the composition, 
but did not then execute the compo- 
sition deed ; but he afterwards real- 
ized his mortgage security, and then 
executed the composition deed^ by 
which he purported to release his 
debtor altogether, without any re- 
servation of the mortgage security. 
Another creditor subsequently exe- 
cuted the composition deed. The 
agreement was not communicated to 
the other creditors, but there was no 
fraudulent concealment. Held, on 
grounds of public policy, that the 
creditor was not entitled to retain bis 






mortgage security, in addition to the 
amount of the composition, find. 

One D. proposed to make a com- 
position whith his creditors, paying 
them Ss. in the pound on their re- 
spective debts, they releasing him 
from all claims and demands in re- 
spect of such debts, and agreeing to 
give up all securities held by them. 
Certain creditors of D. refused to 
sign the deed, unless the defendants 
signed it. The defendants at first 
refused to do so, but aflerwards con- 
sented, on D. assigning to them, as a 
security for the residue of their debt, 
a policy of assurance for 200/. on the 
life of his mother, which he had pre- 
viously placed in their bands. Held, 
that the assignees of D., against whom 
a fiat afterwards issued, might reco- 
ver from the defendants in an action 
for money had and received, the mo- 
ney obtained by them from the in- 
surance ofiSce, on the falling of the 
life; the assignment of the policy 
being a fraud on the rest of the cre- 
ditors, although the 8«. in the pound 
was not entirely paid. Aisager v. 
Spalding, 6 Scott, 204. 

COMPUTATION OF TIME. 
See Time. 

CONCERT. 
And tee Annulling Fiat. 
Although it is no objection now to 
a fiat, that it is merely concerted with 
the petitioning creditor, yet if it is 
fraudulently concerted, and the object 
is to serve the bankrupt's own pur- 
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posest and not to benefit his creditors, 
as where there are no assets to divide, 
it will be annulled. Ex parte Calde- 
cott, re Heathy 4 Deac. 264; S. C. 
Mont & C. 600. 

CONSTRUCTION OF DEEDS, 

&c. 

Two partners, to secure a partner- 
ship debt, conveyed certain joint pro- 
perty^ particularly described in the 
deed^ " and all other the heredita- 
ments of them, or either of them, 
situate elsewhere in the town of Mor- 
peth;" the recitals, covenants, and 
premises in the deed, relating solely 
to the joint property. Heldf that the 
operation of the deed extended to a 
separate estate of one of the partners 
in the town of Morpeth. Ex parte 
Youngf re Gowen, 4 Deac. 185 ; 5. C. 
Mont. & C. 599. 

Where a legacy was given by a 
will^ subject to a clause of forfeiture, 
in case the legatee " should mortgage, 
charge, sell or expose to sale, assign, 
or encumber the same." Heldf that 
it was not forfeited by the bankruptcy 
of the legatee. Whitfidd v. Prickett, 
2 Keen, 608. 

CONSTRUCTION OF ST A- 
TUTES. 

See Statutes. 

CONTINGENT DEBT. 
Where A. purchased of B. his busi- 
ness of an attorney, the purchase mo- 
ney to be paid by two instalments ; 
and the conveyance contained a pro- 



viso, giving A. the power, within a 
limited time, either of completing the 
purchase, or giving B. notice of his 
abandonment of the contract, in which 
case B, was to repay 50/. of the pur- 
chase money: Held, that B.'« dis- 
charge under the Insolvent Debtors* 
Act, before the expiration of the time 
limited for giving such notice, was no 
answer to an action to recover back 
the 50/., afler such notice given ; for 
that it was not a contingency capable 
of valuation at the time of the insol- 
vency. Brown v. Fleetwood^ 5 Mee. 
& W. 19. 

CONTRACT. 

See Execution — ^Relation to Act 
OE Bankrxtptcy. 

(When niegal.) 
See Illegality. 

COSTS. 

(Taxation of.) 
See Taxation. 

Where parties agree upon an order 
out of Court, any question of costs 
between them cannot be decided, with- 
out opening the whole case. On a 
petition for the sale of an equitable 
mortgage, which is rendered neces- 
sary by the assignees, from a mistaken 
view of their rights, they are only 
entitled to costs out of the bankrupt's 
general estate. Ex parte Bate^ re 
Gough, 4 Deac. 46 ; S. C. Mont. & 
C. 58. 

Where certain creditors had suc- 
ceeded in expunging various proofs, 
which had been improperly made un- 
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der the fiat, the Court referred it to 
the Commissioners, to allow them 
such costs as they should think re»- 
sonable. Ex parte Margeritomf re 
Haworthi 4 Deac. 80. 

{Security for,) 
The defendant, on the eve of trial 
at the assizes, March 1836, obtained 
leave to add a plea. Plaintiff there- 
upon countermanded notice of trial, 
and demurred to the plea ; and the 
demurrer was set down for argument 
May 1836. Plaintiff, in October 

1836, became insolvent, and in De- 
cember obtained his discharge. In 
the beginning of Michaelmas Term 

1837, (the demurrer then standing 
near the head of the special paper,) 
defendant moved that plaintiff might 
give security for costs: Heidi too 
late. Young v. Rishworth, 8 Adol. & 
E. 479 (note). 

Where a plaintiff, who under cir- 
cumstances had been ordered to give 
security for costs, by reason of his 
insolvency, failed to comply with the 
Order, he was ordered to give that 
security within ten days, or his bil] to 
be dismissed. Tredwell v. Byrck^ 1 
Younge & C. 476. 

The assignee, under a fiat which is 
annulled for fraud, cannot have his 
costs against the petitioning creditor. 
Es parte Caldecottf re Heath, 4 Deac. 
264, 

(On aBiU against Assignee to foreclose,) 
The assignee of an insolvent mort- 
gagor, before a bill was filed to fore- 






doM the mortgage, had oooaeated Co 
join in conveying the estate to the 
mortgagee, and had dittributed the 
insolvent's estate amongat the credi- 
tors, and by his answer he disclaimed 
all interest in the premises. The 
plaintiff was ordered to pay him his 
costs of the suit. Tkompsom v. Ken" 
daU, 9 Sim. 897. 

CREDITOR. 
(Opposing Adpsiicaiiom*) 
The Court will not permit a credi- 
tor to attend by himself, or his eoon- 
sel, before the CommissioDers at the 
opening of the fiat, for the purpose of 
opposing the adjudication ; although 
he swears that he believes the pertj 
is not a trader, and that the fiat is 
issued for an improper purpose. Ex 
parte Cooke, re Scioks, 4 Deao. 78. 

• 

{Competency as a IVitness.) 
A creditor, who has sold his debt, 
is a competent witness in support of 
the fiat. Pulling v. Merediikf 8 Car. 
& P. 763. 

In a suit by the assignee under the 
Insolvent Debtors' Act to recover 
some property for the benefit of the 
estate, a creditor of the insolvent is 
not a competent witness on behalf of 
the plaintiff, and he is not rendered 
competent by the 3 & 4 Will. 4. c. 42. 
ss. 26, %7. HMen v. Heam^ 1 Beav. 
445. 

(fVhai Proceedings by, ammmi to an 

Election.) 

See Elbctiov or CBBDiroit. 
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DAMAGES. 
&u Peoov. 

DATE. 
Tba date of » certificatei if writteo 
(HI in erasure, ought to be ezplained 
by a£Sdavit. £s parte jBrown, re 
Bromt 4 Deac 164 ; S. C. Mopt. & 
C, 361. 

DEBT. 
And set Pbtxtionixo Cebdrok. 

(Astigiment rf,) 
Where a trader aaaigiui a debti the 
onlj person to whom notice of the 
aasigoment need be given» in order 
to vest a good equitable title in the 
astigneei is the party from whom the 
tvader was to have received payment 
of the money ; in other words^ the 
party holding the property at the 
order and disposition of the trader. 
Gardner v. LachUmt 4 Myhie & C. 
1^9. 

DEED. 

(Wiatfrauduient.) 

See VoLunAEY Cowbtanob. 

(JFiat a good Delivery of,) 
See MoBTOAOB. 

DEPOSITIONS. 
(JFken Evidence.) 
Whereapetitioningereditorthaving 
ascertained that an agent in his ser- 
vice could prove an act of bankruptcy, 
sent him for that purpose to be exa- 
mined on the opening of the fiat ; 
HeU that the deposition then made 
was evidence of the act of bankruptcy, 
as against such creditor^ in an action 



against him by the assigneeSi in which 
the act of bankruptcy was put in 
issue. Gardner v* Moulin 10 Adol. & 
E, 464 i S.C.2 Per. & D. 409. 

DIVIDENDS. 

Where, after a proof of a debt, a 
surety pays part of it to the creditor, 
but not in discharge of the whole debti 
the creditor may receive dividends on 
the full amount of his proof. Eg 
parte Copkeiimef re Sndl, 4 Deac. 54 ; 
S. C Mont. & C. 1264. 

A* accepted four bills for the ae« 
eommodation of J3«, which fi. indorsed 
and deposited with his bankers, to 
secure any floating balance, fi. be- 
came bankrupt, when the bankers 
proved for a balance greatly ex* 
ceeding the amount of the bills, 
excepting in their proof these bills, 
with others, as securities ; and they 
afterwards received a dividend of 2s. 
in the pound, on the amount of their 
proof. The bills were subsequently 
paid in full by A» Held, that A, had 
a right to call on the bankers to re- 
fund the amount of the dividend of 
fts. on the amount of the bills. E» 
parte Holmes^ 4 Deac. 8)2 ; S, C. Mont. 
& C. dOl . Reversing Ex parte Holmes^ 
3 Deac. 662. 

ELECTION OF CREDITOR. 

The creditors of A. having issued 
a fiat in bankruptcy against him, and 
having at the close of the proceedings 
under the fiat received notice, by 
means of the examination of the bank- 
rupt and others, that^. was only the 
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agent of B. & Co., proceeded never- 
theless to sign A.*$ certificate. Held, 
that this was not an election by the 
creditors to treat A. as their sole 
debtor. Taylor y. Sheppard, 1 Younge 
& C. 271. 

(As to Proof.) 
Where, under a bankruptcy, par- 
ties have proved their debts on the 
footing of holding no security, they 
will not generally be permitted to 
withdraw their proof, and set up a 
security ; but ignorance of the exist- 
ence of a security may be ground for 
granting relief to a party who has 
so proved. Grugeon v. Gerrard, 4 
Younge & C. 119. 

EQUITABLE MORTGAGE. 
And see Lien. 

A, deposits deeds with B., by way 
of equitable mortgage, and C be- 
comes his surety for the payment of 
any balance due. Separate fiats issue 
against A. and C; and, under the 
fiat against C, B. is appointed sole 
assignee. B.,;is equitable mortgagee, 
petitions for the usual Order for the 
sale of the property. Held, that be- 
fore such Order could be made, some 
person must be chosen by C,*s cre- 
ditors to protect their interests. Ex 
parte Homes, re Bamett, 4 Deac. 20 ; 
JS. C. Mont. & C. 32. 

(fin Estate in Scotland.) 
The bankrupts deposited with a 
creditor the tide-deeds of a real estate 
in Scodand, accompanied with a writ- 
ten agreement to secure the payment 



of the general balance ; both parties 
being resident in England, where the 
transaction itself took place. By the 
law of Scotland, no lien or equitable 
mortgage on real property is created 
by such a deposit. Held, neverthe- 
less, that the contract, being made 
in England by contracting parties 
domiciled there, which was also the 
domicile of the assignees under the 
bankruptcy, the estate was charged 
with the equitable mortgage, and that 
the assignees were bound to pay to 
the creditor the amount of the pro- 
ceeds of the sale of the estate. Ex 
parte Pollard, re Courtney, 4 Deac. 
27 ; 5. C. Mont. & C. 239, 25$, 649. 
Reversing judgment in Ex parte Pol- 
lard, 2 Deac. 567. 

{Allowance of Costs.) 
On a petition for the sale of an 
equitable mortgage, which is rendered 
necessary by the assignees, from a 
mistaken view of their rights, they 
are only entided to costs out of the 
bankrupt's general estate. Ex parte 
Bate, re Gough, 4i Deac. 46 ; S. C. 
Mont. & C. 58. 

In equity an equitable mortgagee, 
though the mortgage be without a 
written memorandum, will be allowed 
his costs, as against tlie assignees of 
the insolvent mortgagor. The Queen 
V. Cktmbers, 4 Younge & C. 54. 

{Merger of) 
Where there was a deposit of 
deeds, with an agreement to execute 
a legal mortgage, which was not exe- 
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cuted until after the party had com- 
mitted an act of bankruptcy : Held, 
thaty though the legal mortgage was 
avoided by the bankruptcy, the equi- 
table mor^fage was revived, and not 
merged in the legal mortgage. Ex 
parte Haroey, re Emery, 4 Deac. 5i ; 
S. C. Mont. & C. 261. 

• 

{Validity of Deposit*) 
Where, on a petition of an equi- 
table mortgagee for a sale, it was 
alleged, that the deed was deposited 
by a party ** acting as the solicitor of 
the bankrupt ;" this was held not a 
sufficient all^;ation of any actual au- 
thority given by the bankrupt to de- 
posit the deed. Ex parte Coleman, 
re Hoodf 4 Deac. 242. 

(Of Shares in Joint Stock Company,) 
A, and B* were directors in the 
West Middlesex Waterworks Com- 
pany, in which no shareholder can 
act as a director, without holding ten 
shares. A, and B. being intimate 
friends, the latter advanced to the 
former several sums of money. The 
last of these advances was made on 
the 2dd July 1829, on which day A. 
delivered to B. an order upon the se- 
cretary of the company to transfer 
A^s ten shares into B.^s name. B. 
did not at that time make use of the 
order, and A, continued to act as di- 
rector until his death in May 1882. 
^.'#affiiirs being insolvent, and a suit 
having been instituted for the admi- 
nistration of his assets> B. then served 
the order of transfer on the secretar v, 



and presented his petition in the suit, 
claiming an equitable lien on A^s ten 
shares for the amount of his ad- 
vances, with interest. Held, that 
these circumstances were not suffi- 
cient to show an intention to create a 
lien on the shares ; and consequently 
B^s claim was rejected. Cwmmng v. 
Prescott, ft Younge & C. 488. 

A mortgagee of shares in a com- 
pany must give notice of his incum- 
brance to the secretary, or his lien 
will be lost, as against a subsequent 
purchaser for valuable consideration, 
without notice. Ibid, 

{What amounts to.) 
Where title-deeds are left in the 
hands of an attorney, for the purpose 
of preparing a mortgage, as a security 
for money previously advanced, this 
amounts to an equitable mortgage by 
deposit of title-deeds. Keys v. fFt7- 
liams, 3 Younge & C. 55. 

{Liability of Equitable Mortgagee for 
Contract of Mortgagor.) 
A, made an equitable mortgage of 
certain premises to B,, and he after- 
wards entered into an agreement to 
grant a lease of the premises to C, 
who had notice of the prior charge. 
A. became bankrupt, before the lease 
was executed ; and, on the petition 
of B., an Order in bankruptcy was 
made, under which the premises were 
sold, and B. became the purchaser, 
and retained the amount of his equi- 
table mortgage out of the purchase 
money. Held, on a bill filed by C. 
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for specific perfonnsnce of the «gre^ 
menti that B,, having become the 
purchaseri and thereby united his 
equitable mortgage with the equity 
of redemption, was bound to perform 
the agreement. Smitk y. PhUtipii \ 
Keen, 694. 

ERASURE. 

The date of a certificate written an 

an erasure ought to be explained by 

afSdavit. Ex parte Browh ft Bwamf 

4 Deac. 164 ; S. C Mont. & C. 961. 

EVIDENCE, 

And H€ WlTllBBS. 

(To explain written Documents.) 
In ord^r to ascertain the terms on 
which a bond to secure advances is 
deposited with a creditor, the Court 
may have regard to external evidence, 
as well as the internal evidence of the 
bond itself. Ex parte Fidgemh re 
Fidgeon, 4 Deac ^17. 

{Declaration of Party interested.) 
If A. is seeking to recover pos*- 
session of a leasehold house in eject- 
ment, and it appear that, after his 
term was granted to him, he became 
bankrupt, be cannot, in anticipation 
of a stti^^ed de&nce that the de- 
fendant daims under his assignees, 
give in evidence dedarations of the 
assignees, though they have an inter- 
est in the lease. Doe dem. Cohagki 
V. Bhich, 8 Car. & P. 464. 

{In Tr&oer by Auignees.) 
The protection given by the stat. 
2 & 3 Fid. c. ^9. s. 1. to contraets 



with bankrupts and executions against 
their property, boiUt Jide executed or 
levied before the date and isaning of 
the fiat, is not receivable in evidence 
in an action of trover by the assignee 
against an execution creditor, either 
under the plea of not guil^, or a plan 
that the plaintiA were not lawfiilly 
possessed of the goods as assignees 
at the time of the alleged conver- 
sion. Byers v« Smttkwdlf 9 Car« & 
P. 3ftO. 

8mUe also, that the latter plea 
does Bot vender it aeeessary iiir tha 
plaintiffii to prove the petitionkig ere* 
ditor's debt. Uid. 

{Dai0 cf Document.) 
A written paper containing a state- 
ment of mutual accounts between a 
creditor and a bankrupt, by whom it 
was signedf and bearing date pre- 
vious to Uie bankruptcy, ahowii^ a 
balanee due to the creditor, is immd 
fade evidence, as against the assignees 
in an aetion brought by them against 
the creditor, that it was written at 
the time it bore date. Sinclair v. 
Baggaley, 4 Mees. ft W. 819. 

Scmble^ diat such a document is 
evidence of payment, and not of a 
set-off, and ought to be pleaded as 
such. IHd. 

{In Tracer against Assignees.) 
In an action of trover against as- 
signees, the plea, that the plaintiff 
was not possessed, puts in issue die 
right of the plaintiff to the poasesskm 
of the goods, as against the d0faid« 
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unta, at the time of the conyenioD ; 
and therefore Itfts in evidence, that 
the goods, at the time of the bank- 
ruptcy, were within the order and 
diapoiition of the bankrupt aa re« 
pnted owner (according to the 6 
Geo. 4^ c. 16. 8. 72.)> and that the 
defendants thereupon, as asaigneea, 
sold the goods. I$aac v* Bikheff 6 
Mee. & W. 6S9. 

(Seal qflnioheni Court,) 
If a document be produced, under 
section 76 of the Insolvent Debtors' 
Act, 7 Geo. 4. c. 67.> with a seal 
purporting to be the seal of the In- 
solvent Court, it is not necessary to 
prove that the seal is actually the 
seal of the Court. Doe dem. Duncan 
v« Edwards, 9 Adol & E. 554 1 S. C. 
1 Per. & D. 40a. 

{Depoiition qfJgent.) 
Where a petitioning creditor, hav- 
ing ascertained that an agent in his 
service could prove an act of bank- 
ruptcy, sent him for that purpose to 
be examined on the opening of the 
fiat ; Heldf that the deposition then 
made was evidence of the act of 
bankruptey> as against such creditor, 
in an action against him by the as- 
signees, in which the act of bank- 
ruptcy was put in issue. Oardmer v. 
MouUt 10 Adol. & E. 464; S. C. 2 
Per. & D. 403. 

(To etplam ajudiciai Documeni.) 
Where an Order is made by the 
Court of Review* under the 6 Geo. 4. 



c. 16. s. 18.| to cause a fiat in bank* 
ruptcy to be proceeded with, not- 
withstanding the petitioning creditor's 
debt has been found insufficient, the 
petition, on which the Order is made, 
cannot be used to explain any ambir 
guity in the Order. Christie v. Uwwin^ 
3 Per. & D. 204. 

{As to refuted Ownership.) 
The plaintifi*, at the recommenda- 
tion of B., sent goods to a dyer, who 
was told by plaintiff's son that fi. 
would give directions about them; 
B* called, and gave directions, and 
afterwards became bankrupt. In 
trover for these goods brought by 
plaintiff against £•'« assignees, Held, 
that the directions given by B. were 
admissible in evidence for the assig- 
nees. Sharp V. Nemholme, 5 Bing. 
N. C. 713) 5. C. 8 Scott, lei. 

(As io/raudulmt Preference*) 
The fact, that, after a fiat had been 
sued out, certain creditors of the 
bankrupt delivered up to the assig- 
nees goods which they had received 
firom the bankrupt before the fiat, 
and before the delivery of certain 
goods by the bankrupt to defendant, 
Held, not admissible evidence against 
defendant in an action of trover 
brought against him by the assignees. 
Backhouse v. Jatiest 6 Bing. N. C, 65 ; 
S^ C. 8 Scott, 148. 

{Copy oflnsohenes Scheduk.) 
Certified copies of the schedule, 
&c., may be given in evidence (under 
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the Insolvent Act) by other parties, 
besides the insolvent, or his cre- 
ditors. Price V. Asheton^ 1 Younge 
&: C. 441. 

•EXCEPTING TO REPORTS. 

A party cannot at the same time 
apply to confirm, and except to, the 
registrar's report ; he must make his 
election, whether he applies to con- 
firm, or except. Et parte Smythies^ 
re Southall, 4 Deac. 1 06 ; 5. C. Mont. 
& C. 846, 656. 

An exception to the registrar's cer- 
tificate on an Order for taxation of 
costs, on the ground that he has not 
made a sufficient allowance in respect 
of certain items, must state how much 
he actually has allowed. Ibid. 4 
Deac. 117 ; 5. C. Mont. & C. d46, 
651. 

Where the registrar certifies, ** that 
he had regard to the alleged agree- 
ment;" which agreement had been 
previously referred to in the petition 
and affidavits; this is a suflScient 
finding of the existence of such agree- 
ment. Ibid* 

EXECUTIONS. 

And tee Relation to Act of Bank- 

aOPTCY. 

The protection given by the stat. 
ft & S Vict. c. 29. 8. 1. to contracts 
with bankrupts and executions against 
their property, bondjide executed or 
levied before the date and issuing of 
the fiat, 18 not receivable in evidence 
in an action of trover by the assignees 
against an execution creditor, either 



under the plea of not guilty, or a 
plea that the plaintifis were not law- 
fully possessed of the goods as assig- 
nees at the time of the alleged con- 
version. Byers v. Soutkrvellj 9 Car. 
& P. 320. 

An act of bankruptcy having been 
committed on the 6th July 1839, a 
bondjide execution was issued on the 
8th, under which the goods of the 
bankrupt were levied. On the 19th 
July the 2 & 8 Fict. c. 29. was 
passed* and on the 24th a fiat in 
bankruptcy issued, under which the 
plaintiffs were chosen assignees. Held^ 
that the execution was protected by 
the statute. Edmonds v. LawUy^ 6 
Mee. & W. 285. 

The Stat. 2 & 8 Vict. c. 29. has a 
retrospective operation, so as to pro- 
tect the sheriff from liability in re- 
spect of a bond fide execution levied 
on the goods of a bankrupt, without 
notice of the act of bankruptcy, where 
the seizure and sale took place, and 
the fiat issued, before the passing of 
the act, but the assignees were not 
appointed until afterwards. NeiHrof 
V. Scarisbrich, 6 Mee. & W. 684. 

The delivering of tL Ji. fa. to the 
sheriff's deputy in London, is equi- 
valent to delivery to the sheriff in 
the country. The goods of the 
debtor, therefore, are bound by such 
delivery to the deputy in London, 
and the execution creditor cannot be 
defeated by a vesting Order subse- 
quently made by the Insolvent Court, 
under 1 & 2 Vict. c. 110. s. ^i.^ al- 
though the provisional assignee seise 
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before the sheriff; for such vesting 
Order is not equivalent to sale in 
market overt^ and passes such inte- 
rest on]y as the insolvent himself had 
in the goods, and subject to his liabi- 
lities. Woodland v. Fuiier, $ Per. & 
D. 570. 

Trover does not lie for the assig- 
nees of a bankrupt against a creditor, 
who sues out execution under a war- 
rant of attorney not filed within 
twenty-one days^ if the execution be 
completed before the act of bank- 
ruptcy. The remedy is by an action 
for money had and received, or by a 
special action on the stat. 3 Geo, 4. 
c. 39. Brook v. Mitchell, 6 Bing. N. 
C. 349. 

EXPUNGING PROOF. 

Where certain creditors had suc- 
ceeded in expunging various proofs, 
which had been improperly made 
iinder the fiat, the Court referred it 
to the Commissioners to allow them 
such costs as they should think rea- 
sonable. Ex parte Margemon, re 
Haworthf 4 Deac. 80. 

FIAT. 

{Direction of.) 
A London fiat will not be granted 
in preference to a Country one, merely 
because the act of bankruptcy is a 
fraudulent conveyance, and the peti- 
tioning creditor believes that fraud 
will be attempted to be practised in 
the country against the distant cre- 
ditors. Ex parte Meekingy re Bray% 
4 Deac. 51 ; S. C. Mont. & C. JU 



A London fiat was refused against 
a country trader, although not a se- 
venth part in value of the creditors 
resided where he carried on his busi- 
ness, and all the witnesses to prove 
the requisites lived in London, and 
the object of the fiat was to defeat 
an alleged fraudulent cognovit. Ex 
parte Wamwright, re Mansfield, 4 
Deac. 5Q. 

Where the object of a fiat was to 
set aside a fraudulent preference to a 
creditor in London, and all the wit- 
nesses to prove that fact and the re- 
quisites of the fiat resided there, the 
fiat was directed to London in prefer- 
ence to Southampton. Re James, 4 
Deac. 81 ; S. C. Mont. & C. 165. 

Order made to change the direction 
of the fiat, under very special circum- 
stances. Re Graham^ 4f Deac. 212; 
S. C. Mont. & C. 639. 

Venue refused to be changed to 
London, although creditors to the 
amount of 18,000/. resided there, and 
only one of importance in the place 
to which the fiat was directed. Ex 
parte KnvmleM, 4 Deac. 213. 

(Suing out.) 
The date of a fiat is primd facie 
evidence of the time of its being is- 
sued, within the meaning of the 6th 
section of the 6 Geo. 4. c. 16. Sembk^ 
that the term ** sued out" contained 
in that section, may be fairly held to 
mean *' applied for." Ex parte Rowe, 
re Rowe, 4 Deac. 68 ; S, C. Mont. & 
C. 149, 334. 
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(Amendmaii of.) 
A fiAt caimot be atnettded* after it 
has been issued; the mistake ean 
only be rectified by issuing a fresh 
fiat. Ex parte Rhands, re Morrii, 4 
Deac« 124; S. C. Mont & C. S48. 

{Impounding,) 
Special Order made to impound a 
separate fiat^ in favour of a subse- 
quent joint fiat. Ex parte Aoveiu- 
croftf re Beesky, 4 Deac. 17^. 

{Second and Third Fiat.) 

To an action for money had and 
received, it is a good plea (under 
sut. 6 Geo. 4« c. 16. s. 1)^7.) that 
plaintiff became bankrupt and ob- 
tained his certificate in lBftft\ that 
a second commission issued against 
htm May leOth, 1825, under which 
his effects were assigned in July 
1825, and he obtained his certificate 
in 1826, but did not pay 15#. in the 
pound ; whereby, and by force of the 
statute, the debt demanded in the de- 
claration hath vested in the assignees. 
Young V. Rkhworthf 8 Adol. & E. 
470. 

The 6 Geo. 4. c. 16. s. 127., which 
came into operation September 1 
1825, operates in sUch a case retro- 
spectively. Ibid. 

Where the estate of a bankrupt, 
after certificate, is thus vested in the 
assignees, he cannot sue for an after 
accruing debt, though the assignees 
do not interpose. Ibid. 

The 6 Geo. 4. c. 16. s. 127., which 
enacts that ** if any person, who shall 



have been discharged by sudi eeftiii- 
cate as afbresaid, shall become bank- 
rupt, and have obtained or shall here- 
after obtahi such oerttficatei tmleas 
his estate shall pay 16#. in the pound, 
his ftiture eiUte shall vest in the 
assignees under the second commis- 
sion," does not apply, where the 
eecond cert^icate was obtained before 
the act. Therefore, where J. bad 
obtained his certificate under a second 
bankruptcy before 6 Geo. 4. c. 16., it 
was held a valid defence to an action 
of trover, brought by the assignee 
under the second commission against 
the official assignee under a subse- 
quent fiat, that the goods were in the 
disposition of A.^ at the time he be- 
came a bankrupt under the fiat, as re- 
puted owner, whereupon the defen- 
dant, as such official assignee, took 
and converted the same for the bene- 
fit of ^.*# creditors; notwithstanding 
A. had not paid I5s. in the pound 
under the second commission. Ben^- 
jamm v. Bdcher, 8 Per. & D. 817 ; 
S.C.W Adol. Be E. 250. 

Queerer whether, where the act 
does apply, a third commission is 
void. Ibid. 



{Opening.) 

An order was made, nunc pro tunc^ 
for dispensing with the petitioning 
creditor's attendance at the opening 
of the fiat. Kx parte Whibley, re At- 
kinson^ 4 Deac. ft6S ; S. C. Mont. & 
C. 642. 

Tlie Court will not extend the time 
for opening a fiat| by reason of n^o« 
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dfttioBB pending for a eompromige 
between the bankrupt and his oredi- 
ton. Eg parte CattUf re ToU 4 
Deac. %79 1 ft C, Mont. & C. 654. 

FIERI FACIAS. 

See ExBcuTioK. 

FIXTURES. 

Where a lessee for years mort* 
geged his lease^ and aO his estate 
and interest in the premises^ and 
afterwards became bankrupt: HeU^ 
that the mortgagee might deckure 
in ease, as reTersioner, against the 
assignee of the tenant, for the re- 
moTal of fixtures from the premises, 
whereby they were dikpidated and 
injured; and that he was also entitled 
to reoorer in trover against such as- 
signee the value of all the fixtures, 
whether landlord's or tenant's, which 
were afliked to the premises before 
the execution of the mortgage, al- 
though there was a covenant in the 
original lease to the mortgagor, to 
yield tip to the lessor at the determi- 
nation of the term '* all fixtures and 
things to the premises belonging or to 
belong.** Hitchman v. Watton, 4 Mee. 
& W. 409. 

The right of a tenant to remove 
tenant's fixtures continues only during 
his original term, and during such flir- 
ther period of possession by him as 
he holds the premises, under a right 
still to consider himself as tenant. 
Where, therefore, the term, pursuant 
to a proviso in the lease, was forfeited 
by the bankruptcy of the lesseCi and 



the lessor entered upon the assignees 
in citAw to enforce the forfeiture, and 
three weeks afterwards the assignees 
ot the lessee (still continuing m pos- 
seBsi<^) removed and sold a fixture 
put up by the lessee for the purposes 
of trade, Mid the jury found that it 
was not removed within a reasonable 
time after the entry of the lessor : 
HMf that thay had no right so to re- 
move it, and that the lessor might re- 
coverlt in trover. And eewibUi such 
would have been the case, even with- 
out such finding of the j ury . Wteton 
V. J^oodoKkt 7 Mees. & W. 14. 

FORFEITURE. 
Where a legacy was given, subject 
to a clause of forfeiture, in case the 
legatee ** should mortgage, charge, 
sell, or expose to sale, assign, or en- 
cumber die same '," Held, that it was 
not forfeited by the bankruptcy of the 
legatee. Whitfield v. Prkkett, fl Keen, 
608. 

{Of Debt.) 
See Petitioning Creditor. 

FRAUD. 

See Stock. 

FRAUDULENT DEED. 

See Voluntary Conveyance. 

FRAUDULENT PREFERENCE. 

And see Relation to Act of Bank- 

RtJiMrcT. 
Where a person in insolvent cir* 
cumstancetf, being pressed by parti- 
cular creditors, employed an attorney 
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to endeavour to effect an arrangement 
with all his creditors ; but, that fail- 
ing, the attorney advised that his 
goods should be sold by auction, and 
that he ahould go through the Insol- 
vent Debtors' Court, in order that 
his effects might be rateably divided 
amongst his creditors ; and the goods 
were sold accordingly, and the pro- 
ceeds were, with the insolvent's as- 
sent, paid over by the auctioneer to 
the attorney, who (after making se- 
veral payments to and on account 
of the insolvent) retained against the 
assignees the whole amount of his 
bill for the business done for the in- 
solvent: Held, that this was not a 
voluntary transfer or delivery of that 
sum by the insolvent to the attorney, 
within the 7 Geo. 4. c. 57. s. 32. ; there 
being no proof that it was intended 
that he should hold the proceeds for 
his own benefit, or for the benefit of 
any particular creditors, or otherwise 
than as the agent of the insolvent. 
IVamwright v. Clement, 4 Mee* & W. 
385. 

One D. proposed to make a com- 
position with his creditors, paying 
them S$, in the pound on their re- 
spective debts, they releasing him 
from all claims and demands in re- 
spect of such debts, and engaging to 
give up all securities held by them. 
Certain creditors of D. refused to 
sign the deed, unless the defendants 
signed it. The defendants at first 
refused to do so, but afterwards con- 
sented^ on D, assigning to them as a 
security for the residue of their debt 



a policy of insurance for £00/. on the 
life of his mother, which he had pre- 
viously placed in their hands. HeU 
that the assignees of D., against whom 
a fiat aflerwards issued, might recover 
from the defendants, in an action for 
money had and received, the money 
obtained by them from the insurance 
office on the falling of the life ; the 
assignment of the policy being a fraud 
on the rest of the creditors^ although 
the Ss. in the pound was not entirely 
paid. Alsager v. Spalding, 6 Scott, 
204. 

Upon a composition between a 
debtor and his creditors, a creditor 
caimot ostensibly accept a composi- 
tion, and sign the deed which ex- 
presses his acceptance of the terms, 
and at the same time stipulate for or 
secure to himself a peculiar and se- 
parate advantage, which is not ex- 
pressed upon the deed. CuUmgmorth 
V. Loydy 2 Beav. 385. 

A creditor, holding a security for 
his debt, may stipulate to have the 
benefit of it, in addition to the amount 
of the composition offered by a debtor 
to his creditors ; but he must either 
hold himself entirely aloof firom the 
other creditors, or distinctly commu- 
nicate with them on the subject, if he 
at all acts in common with them Und. 

A debtor entered into a negociation 
for a compromise with his creditors, 
but there did not appear to have been 
any general meeting of them, or any 
agreement entered into by them ge- 
nerally. One of the creditors stipu- 
lated, that he should have the benefit 
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of a mortgage security which he held, 
in addition to the amount of compo- 
sition. He accepted the composition^ 
but did not then execute the compo- 
sition deed ; but be afterwards realized 
his mortgage security, and then exe- 
cuted the composition deed, by which 
he purported to release his debtor, 
altogether, without any reservation of 
the mortgage security. Another cre- 
ditor subsequently executed the com- 
position deed. The agreement was 
not communicated to the other cre- 
ditor, but there was no fraudulent 
concealment. Held^ on grounds of 
public policy, that the creditor was 
not entitled to retain his mortgage 
security, in addition to the amount of 
the composition. Cullingworth y.Loyd, 
2 Beav. 385. 

FRAUDULENT SALE. 
Goods were sold by defendant, as 
agent of C, in contemplation of C.'s 
bankruptcy, for the purpose of raising 
money for defendant and C, ; the 
buyer did not know the sale to be 
fraudulent: Held, that such sale was 
not an act of bankruptcy by C. Har' 
wood V. Bartlett, 6 Bing. N. C, 61 ; 
S.C. 8 Scott, 171. 

FREIGHT. 
A,f on behalf of the owners of a 
ship, entered into a charterparty with 
B., by which B. agreed to pay to A., 
on the owner's behalf^ a certain sum 
for freight. The owner afterwards 
assigned all the freight accruing un- 
der the charterparty to C, as a se- 
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curity for a debt, and C. gave notice 
of the assignment to A., but not to 
B. The owner having subsequently 
become bankrupt, it was held, that 
the arrears of freight were not in his 
order and disposition at the time of 
his bankrupty. Gardner v. LacMan, 
4 Mylne & C. 1^9. 

GUARANTEE. 
See Surety. 

ILLEGALITY. 

And see Fraudulent Preference. 
Defendant, subject to the approval 
of a meeting of creditors, agreed to 
pay plaintiffs, assignees of B. a bank- 
rupt, 2012/., supposed to be equal to 
10«. in the pound upon all debts 
then proved; the fiat was to be 
worked in the usual way ; a claim of 
defendant's of 700/. was to be al- 
lowed in full ; the assignees to pay 
the costs of the bankruptcy ; the 
surplus of tlie estate to be divided 
among the creditors, but the divi- 
dends of those who had previously re- 
ceived 1 Os. in the pound to be paid over 
to defendant, and the excess beyond 
10s, in the pound to belong to the 
creditors : Held, that this agreement 
was void, as contrary to the policy of 
the bankrupt law. Staines v. Wain- 
Wright, 6 Bing. N. C. 174; 5. C. 8 
Scott, 280. 

INJUNCTION. 

(To prevent the issuing of a Fiat,) 
Partners being indebted to their 
bankers, it was agreed between them 

A A 
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that one should retire ; that the as* 
sets should be transferred to the con- 
tinuing partners, who were to take 
upon themselves the partnership lia- 
bilities, and that the bankers should 
release the retiring partner from his 
liability. The bankers signed a me- 
morandum according to the agree* 
ment ; and, having afterwards at- 
tempted to make the retiring partner 
a bankrupt, by proceeding under the 
8th section of the 1^2 Vict. c. 110. 
(the Act for the Abolition of Impri- 
sonment for Debt) they were re- 
strained from so doing by injunction. 
Atwood V. Banks, % Beav. 19)9, 

INROLMENT OF PRO- 
CEEDINGS. 

Although a fiat is annulled, the 
bankrupt has a right to have it en- 
rolled of record, for the purposes of 
an action ; and where the petitioning 
creditor refused to produce it for 
enrolment, the Court ordered it to 
be enrolled, and the petitioning cre- 
ditor to pay the costs of the applica- 
tion. Ex 'parte Mai/, re May, 4 Dea. 
174; S.C. Mont. & C. 619. 

INSOLVENT. 

(Validity of nexo Security gwen by.) 

Where an insolvent debtor was re- 
manded for six months at the suit of 
G., and during his imprisonment A,, 
the attorney of G», agreed with him 
that he should be discharged on giv- 
ing A. a bill of exchange for a part 
of G/« debt, and an I. O. U. for A,*t 



bill of costs in the action ; which he 
gave, and was liberated aeeordingly : 
HeU that the insolvent could not be 
sued, either on the bill of exehange, 
or on the I. O. U. AsUey v. KU' 
Uck, 6 Mees. & W. 509. 

Where an insolventi being arrested 
after his discharge for a new debt, 
agreed, on A,*s becoming his bail, to 
give him a bond for 800/., in whieh 
amount waa included a debt of 80/., 
which had been inserted in the insol- 
vent's schedule: Held, tliat the in- 
solvent was not entitled to be dis- 
charged out of custody, having been 
taken in execution in an action by 
A. upon the bond, in which he had 
suffered judgment to go by default. 
Denne v. Knott, 7 Mees. & W. US. 

{Contingent Debt.) 
Where A, purchased of B. his bu- 
siness of an attorney, tlie purchase- 
money to be paid by two instalments ; 
and the conveyance contained a pro- 
viso giving A, the power within a 
limited time, either of completing the 
purchase, or giving B» notice of his 
abandonment of the contract, in which 
case B, was to repay 50/. of the pur* 
chase money : Held, that B.*s dis- 
charge under the Insolvent Debtors' 
Act, before the expiration of the time, 
limited fbr giving such notice^ was no 
answer to an action to recover back 
the 50/. after such notice given ; for 
that it was not a contingency capable 
of valuation, at the time of the insol- 
vency. Brown v. Fkettvood, 5 Mees* 
& W. 19. 
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{Lodging Deimner agtanst.) 
By the 85th section of the I k 2 
Viei. c. 110. the ease of a remanded 
insolvent is taken entirely out of the 
operation of the aot ; and therefore a 
writ of detainer may be lodged 
against him as heretofore, and no 
writ of summons need be sued out, 
nor any applioation made to a judge 
under the 3d section. Turner v. 
Damellf 5 Mees. Ss W. 28. 

{Vohuitary Auignmtnt by.) 
jB., being in insolvent circumstances, 
and having several executions in his 
house, to satisfy which all his goods 
must have been sold, at the sugges- 
tion of one of the execution creditors, 
assigned to him all his effbcts, in trust 
for the general benefit of his credi* 
tors who should come in and sign 
the deed. The deed recited, that JB. 
had ** proposed" to execute such as- 
signment. The assignee paid the 
sheriff^s officer the amount of the 
executions, and he withdrew from 
possession. Several of the execution 
creditors signed the deed. Within 
three months after the assignment, 
B, went to prison, and subsequently 
was discharged under the Insolvent 
Act. Held^ that the assignment was 
not voluntary, within the meaning of 
the 7 Geo. 4. c* 57. s. 33. Knight 
V. Fergusson^ 5 Mees, & W. 389. 

{Voluntary transfer hy,) 
Where a person in insolvent cir- 
cumstances, being pressed by parli- 
ctdar creditors, employed an attorney 



to endeavour to effect an arrange- 
ment with all his creditors ; but, 
that failing, the attorney advised 
that his goods should be sold by 
auction, and that he should go 
through the Insolvent Debtors' Court, 
in order that his effects might be 
rateably divided amongst his credi- 
tors; and the goods were sold ac- 
cordingly, and the proceeds were, 
with the insolvent's assent, paid over 
by the auctioneer to the attorney, 
who (after making several payments 
to and on account of the insolvent) 
retained against the assignees the 
whole amount of his bill for the 
business done for the insolvent : Held^ 
that this was not a voluntary trans- 
fer or delivery of that sum by the 
insolvent to the attorney, within the 
7 Geo, 4. c. 57. s. 32., there being 
no proof that it was intended that he 
should hold the proceeds for his own 
benefit, or for the benefit of any par- 
ticular creditors, or otherwise than 
as the agent of the insolvent. Watn^ 
Wright V. Clement, 4 Mees. 8c W. 385. 

(Discharge as to Outlawry.) 

The defendant having been out- 
lawed in a cause after judgment, and 
having been discharged from the 
debt by the Insolvent Debtors' Court, 
while in custody under the outlawry ; 
the Court of Common Pleas refused 
to charge him in custody on the 
judgment in outlawry. Adcock v. 
Fiske, 6 Bing, N. C. 17; S.C. 8 
Scott, 138. 
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By Stat. 7 Geo. 4. c. 57. ss. 10, 50., 
the Insolvent Debtors' Court has 
power to discharge a party from 
custody, under a capias utlagatum 
upon a judgment for damages and 
costs. Hamlin v. Crossley, 8 Adol. 
& E. 677. 

(lAobUity of Executor of Assignee.) 
The provisional assignee of the 
Insolvent Court, under stat. I Geo, 4« 
c. 119. s. 7o assigned the estate of 
an insolvent to an assignee, who as- 
sented to such assignment and acted 
under it, as tenant of premises which 
the insolvent held as lessee for years : 
Held^ that after the death of such 
last -mentioned assignee, his executor 
was liable to the lessor for breaches 
of covenant in the lease subsequent 
to the testator's death, it not appear- 
ing that the Insolvent Court had ap- 
pointed fresh assignees. Abercrombie 
Hickman^ 8 Adol. & E. 683. 

{Discharge of Wife.) 
The discharge of the wife under 
the Insolvent Debtors' Act, 7 Geo. 4. 
c. 57., before marriage, is a bar to 
an action against husband and wife, 
in respect of one of the scheduled 
debts. Slorr v. Lee, 9 Adol. & E. 
868 ; 5. C. 1 Per. & D. 633. 

Semble, that ivhere a discharged 
female insolvent acquires property, 
and marries, whereby the property 
vests in her husband, the statute af- 
fords no remedy by which it can be 
made available to her former credi- 
tors. Ibid. 



{Evidence.) 

If a document be produced, under 
sectioB 76 of the Insolvent Debtors* 
Act, 7 Geo. 4. c. 57., with a seal 
purporting to be the seal of the In- 
solvent Debtors' Court, it is not ne- 
cessary to prove that the seal is 
actually the seal of the Court. Doe 
d. Duncan v. Edwards, 9 Adol. & E. 
554 ; S.C.I Per. & D. 408. 

Certified copies of the schedule. 
Sec. may be given in evidence under 
the Insolvent Act, by other parties 
besides the insolvent and his credi- 
tors. Price V. Asketon, 1 Younge & 
C. 441. 

{Effect of Assignment on Action pre- 
viously commenced.) 
To assumpsit for goods sold and 
delivered, it is a good plea in bar of 
further maintenance of the action, 
that, after action comnyenced, plain- 
tiff* took the benefit of the Insolvent 
Debtors' Act, 7 Geo. 4. c. 57., and 
assigned to the provisional assignee, 
whereby plaintiff^s right of action 
vested in such assignee. Replica- 
tion, that after assignment the pro- 
visional assignee had notice of such 
suit and permitted it to continue, 
until he afterwards, and after the 
plea pleaded, assigned to other as- 
signees appointed by the Insolvent 
Debtors' Court ; that such assignees 
afterwards had notice of the suit, and 
assented to its being continued for 
the benefit of the creditors ; and that 
it is so continued with their assent : 
Held bad, on general demurrer. 
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Swam V. Suiion, 10 Adol. & E. G'^S ; 
5. C. % Per. & D. 533. 

(Vesting Order under 1 ^ 2 Fict. 
c. 110. *. 87.) 

The delivery of a Ji. fa. to the 
sheriflTs' deputy in London is equiva- 
lent to a delivery to the sheriff in the 
country. The goods of the debtor, 
therefore, are bound by such delivery 
to the deputy in London, and the 
execution creditor cannot be defeated 
by a vesting Order subsequently 
made by the Insolvent Court, under 
I &2 Vict, c. 110. 8. 37., although 
the provisional assignee seize before 
the sheriff; for such vesting Order 
is not equivalent to sale in market 
overt, and passes such interest only 
as the insolvent himself had in the 
goods, and subject to his liabilities. 
Woodland y. Fuller, 3 Per. & D.570. 

(Pleading Discharge.) 
The defendant was indebted to the 
plaintiff in 11/., and was afterwards 
discharged from the debt under the 
Insolvent Debtors' Act. He after- 
wards accepted a bill of exchange 
drawn by the plaintiff, for which the 
consideration was the above sum of 
11/., and a further sum, being a new 
debt. Held, in an action on the bill, 
that he could not plead his discharge 
under the 7 Geo. 4. c. 57., as an an- 
swer to the whole bill, though he 
might as to the part relating to the 
old debt. Sharman v. Thompson, 3 
Per. & D. 656. 
To a plea of discharge under the 



Insolvent Debtors* Act, replication 
that plaintiff, though in England, had 
not been served with notice of the 
filing of the defendant's petition. 
Held, ill. Rdd v. Croft, 5 Bing. 68 ; 
S. C. 6 Scott, 770. 

A defendant, who is under terms 
to plead issuably, cannot plead that 
the debt has been discharged under 
the Insolvent Debtors' Act^ and that 
the cause of action has passed to his 
assignees. Wettenhall v. Graham, 6 
Scott, 603. 

{UabiHty to Surety.) 
A discharged insolvent is liable to 
repay his surety, who pays for him 
afler his discharge an annuity due 
before. Abbott v. Bruere, 5 Bing. N. 
C. 598 ; S.C.7 Scott, 753. 

(When not released.) 
The defendant was indebted to the 
plaintiff in two separate sums. On 
obtaining his discharge under the In- 
solvent Debtors' Act, he inserted in 
his schedule one of the debts only. 
Held, that he was not released from 
the other debt. Tyers v. Stunt, 7 
Scott, 349. 

(Admissibility of Creditor as a 
Witness.) 

In a suit by the assignee under the 
Insolvent Debtors'Act,to recover some 
property for the benefit of the estate, 
a creditor of the insolvent is not a 
competent witness on behalf of the 
plaintiff; and he is not rendered 
competent by the 3 & 4 Will, A, c. 
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42. 88. 26. 27. Holder v. Heame, 1 
Beav. 445. 

(RijgfA/4 of Astigneei to Property pre- 
viously settled,) 
Property was settled on J. A. by 
his father, until he should take the 
benefit of the Insolvent Debtors' Act; 
and then the trustees were, during 
his life, to apply it in such manner 
and to such persons, for the board, 
lodging and subsiatence of J, A. and 
his family, as the trustees should 
think proper ; and after his decease, 
upon trust for such persons as J. R. 
should appoint ; and in default of ap- 
pointment, in trust for his children. 
/. A. took the benefit of the Insolvent 
Debtors' Act. He had three children, 
but his wife was dead. Held, that 
his children, who were all infants, 
became entitled to three fourths, and 
the assignees to one fourth of the 
life interest of J. A. Rippon ▼. Nor- 
tony 2 Beav. 68. 

(Liability of future Effects.) 
In May 1819 a party took the 
benefit of the Insolvent Act then in 
force : he subsequently acquired pro- 
perty, and died^ leaving more than 
sufiicient to pay his debts contracted 
after his insolvency; the scheduled 
creditors remaining unpaid. Held, 
that a bill might be maintained bj 
one of such creditors against the per- 
sonal representatives of the insolvent, 
without the previous sanction of the 
Insolvent Debtors' Court, for pay* 
ment, out of the surplus assets^ of 



the scheduled debts. fFard v. Pm* 
tert 2 Beav. 85. 

(Sale, what good.) 
Although the Insolvent Debtors' 
Act (7 Geo. 4. c. 57. s. 20.) directs 
the assignees to sell the insolvents 
real estates by auction, yet, if they 
have tried to sell them by auction, 
and failed, a sale by private contract 
will be good. Mather v. Priestma»f 
9 Sims. 352. 

(When Assignee entUkd to Costs 
of Suit.) 

The assignee of an insolvent mort- 
gagor, before a bill was filed to fore- 
close the mortgage, had consented to 
join in conveying the estate to the 
mortgagee, and had distributed the 
insolvent's estate amongst the credi- 
tors ; and by his answer he disclaimed 
all interest in the premises. The 
plaintiff was ordered to pay him his 
costs of the suit. Thompson v. Ken- 
dall, 9 Sim. 897. 

(Renexpal of Lease.) 
The insolvency of the intended les- 
see is a good ground of objection to 
a bill brought by him for the specific 
performance of a contract to renew a 
lease. Price v. Asheion, 1 Younge & 
C. 82. 

(Security for Costs.) 
Where a plaintiff, who had been 
ordered to give security for coats by 
reason of his insolvency, had fiuied 
to comply with the order, he was or- 
dered to give tbal security within ten 
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dayiy or his bill to be dismisied. 
TredwtH ▼. Bjfnk^ 1 Younge & C. 
476. 

{Vohniarjf Cimvofonce*) 
A coiiYeyance made to a creditor 
for a valuable consideration, suffi- 
ciently strong in itself to influence 
the debtor to make it, is not ^' ▼olon' 
tary,** within the stat. 7 Geo, 4. c. 67. 
s. 39. for relief of insolvent debtors, 
though part of the consideration con- 
sists of a pre-existing debt. Marga^ 
rnm v. Saston, 1 Younge Se C. 5ft5, 

(Costs o/EquUMe Mortgagee,) 
In equity, an equitable mortgagee, 
though the mortgage be without a 
written memoranduttii will be allowed 
his costs as against the assignees of 
the mortgagor, who had taken the 
benefit of the insolvent act. Regma 
V. Chambers^ 4 Younge & C« 54. 

(Meanmg of the term " Insohent^\) 
Principles upon which the meaning 
of the term *' insolvent/' In the 46 
Oeo, 3. c. 135. s. 1., is to be deter- 
mined. Embarrassment is not to be 
confounded with iiMc^Vfiicy; but where 
a man's means of present payment 
are so crippled, and his embarrass- 
ment is so great, that he cannot pro- 
ceed with and carry on his business 
in the usual course of trade, he is tn- 
sohent; without reference to the con- 
sideration whether the whole of his 
property, when converted into money 
and realised, would be sufficient to 
pay his debts \ and notice of such a 
state of circumstances is notice of in- 



solvency. De Tastet v. Le Taternier, 
1 Keen, 161. 

(IFken Insolvency a Defence to BiU 
for specific Performance.) 

Insolvency is a ground, upon which 
the Court wUl refuse specific per- 
formance of an agreement to grant a 
lease ; but there must be proof of 
general insolvency ; and a particular 
default in the payment of rent to the 
landlord of the premises last occu- 
pied by the person contracting for 
the lease, will not disentitle him to 
the performance of the contract, 
where there is the testimony of un- 
exceptionable witnesses to his respon- 
sibility. Nealc V* Mackenzie, 1 Keen, 
473. 

INTEREST. 
By the terms of a deed of trust, 
executed by two partners for the 
benefit of certain persons, some of 
whom were the joint creditors of the 
firm, and others the separate credi- 
tors of one of the partners, it was de- 
clared that the joint creditors should 
be paid within a year after the execu- 
tion of the deed, and that the surplus 
of the joint estate, afler payment of 
the joint creditors, should be applied 
for the benefit of the separate credi- 
tors. Joint estate, sufficient to pay 
the joint creditors, was got in within 
the year ; but, in consequence of dif- 
* Acuities in relation to the separate 
creditors, the trustees made no dis- 
tribution of any of the Amd, but 
caused a suit to be instituted for 
carrying into execution the deed of 
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trust, and in the mean time invested 
at interest both the joint and separate 
estate. Upon the Court, some years 
afterwards, decreeing payment to the 
various creditors, — Held, that the 
joint creditors (ahhough their debts 
did not in their nature carry interest) 
were entitled to be paid out of the 
joint estate interest at 4/, per cent, 
upon their respective debts, from the 
time appointed by the deed for the 
payment of the principal monies due 
to them; and that, until the joint 
creditors had received satisfaction 
both of their principal and interest, 
the separate creditors were not enti- 
tled to receive any payment whatever 
out of the joint estate. Pearce v. 
Slocomhe, 3 Younge & C. 84. 

A. by indenture assigned certain 
rents, to which he was entitled for 
life, to a trustee, upon several suc- 
cessive trusts, for the benefit of cer- 
tain of A't creditors who were par- 
ties to the deed, and, subject thereto, 
upon trust to pay the surplus to A, 
By the terms of the deed, the trustee 
was directed to pay to some of the 
creditors their dehtSt and to others 
their debts with interest. Held, that 
the latter creditors had a priority 
over the former in regard to interest, 
although the former might be entitled 
to interest, as against the surplus of 
the estate. Jenkins v. Perry, 3 Younge 
& C. 178. 

JOINT ESTATE. 
At the death of one of two part- 
ners, a considerable balance belonging 



to the partnership is in the hands of 
their bankers, a specific portion of 
which the surviving partner draws 
out, and hands over to sureties for 
the completion of a previous arrange- 
ment for the purposes of the partner- 
ship, upon the understanding that if 
the arrangement is not carried into 
effect, the money shall be returned. 
The arrangement is not completed ; 
and the surviving partner becomes 
bankrupt, the money still remaining 
in the hands of the trustees. Held, 
that the money belonged to the joint 
estate of the two partners, and not to 
the separate estate of the surviving 
partner. Ex parte Leaf, re Simpson, 
4 Deac. 287 ; S.C. Mont. & C. 662. 

JOINT STOCK COMPANY. 
And see Equitable Mortoaqb. 

One of the proprietors of a joint 
stock banking company having failed 
to pay the amount of a further call 
upon his shares, and having become 
bankrupt: Held, that the company 
had no right of proof for the amount 
of such call, before an account was 
taken of the debts and credits of the 
partnership. Ex parte Snape, re Rains- 
ford, 4 Deac. 164; S.C. Mont. & C. 
607. 

A joint creditor of a joint stock 
banking company may prove the 
amount of his debt, under a separate 
fiat against one of the members of 
the company, for the purpose of voting 
in the choice of assignees, and assent- 
ing to or disenting from the certifi- 
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cate ; notwithstanding, previoat to the 
issuing of the fiat, several other mem- 
bers of the company had become 
bankrupts, and one had died. Ex 
parte Marston, re Manton^ 4 Deac. 
191 ; S. C. Mont. & C. 576. 

The directors of a private com- 
pany, formed under a deed of settle- 
menty sued upon a contract made 
with themselves as directors. On the 
trial, it appeared that there was an- 
otlier director, not named as plaintiff, 
who had become bankrupt, and had 
ceased and declined to act, or attend 
the board of directors, when the con- 
tract was made. Held, on non-as- 
sumpsit, that the plaintiff ought to 
have produced the deed, to show 
that they had authority, in the cha- 
racter of directors, to sue for the 
company, and also to show that the 
oflfice of director was determined by 
bankruptcy, or by voluntarily ceasing 
to act. Phelps v. Lyle, 10 Adol. & 
E. 113 ; S. C. 2 Per. & D. 31 4. 

The bankrupt having taken some 
shares in a joint banking company, a 
return was filed at the Stamp OfBce 
on the ^nd Nov. 1838, pursuant to 
the directions of the 7 Geo, 4. c. 46., 
in which his name was entered as one 
of the members of the company. On 
the 9th Nov. the bankrupt agreed to 
sell liis shares to B., but the deed of 
transfer of the shares was not exe- 
cuted till the 9tli March 1839, nor 
was any fresh return sent into the 
Stamp Office, notifying the change 
of ownership, until the 25th March 
1839; but notice of the sale of the 



shares to B, was given to the bank 
on the 13th Nov. 1838; and in Dec. 
1838 he was appointed one of the 
directors of the company, as the owner 
of such shares. On the 19th Feb. 
1 839, the banking company indorsed 
bills to the petitioners. Heldt that 
the bankrupt was to be considered as 
a partner in the banking company, at 
the time of the indorsement on the 
bills ; and that the petitioners might 
therefore prove against his estate, for 
the purpose of voting in the choice 
of assignees^ and assenting to or dis- 
senting from his certificate. Es parte 
Prescoti, re PkUhps, 4 Dea. 253. 

LANDLORD AND TENANT. 
See Lease — Fixtures. 

LEASE. 
The defendant by indenture de- 
mised to E, and ff^, a fulling mill for 
fourteen years. The lease^ after re- 
citing that the machinery had been 
valued at a certain sum^ contained 
covenants that at the end or other 
sooner determination of the term, 
the machinery should be again valued 
by two indifferent persons chosen by 
the lessees and the lessor, and that if 
such second valuation should amount 
to less than the first, the difference 
should be paid by the lessees to the 
lessor ; but if it should be greater, 
the surplus should be paid by the 
lessor to the lessee. During the ex- 
istence of the lease, the lessees be- 
came bankrupts, and their assignees 
declined to take the lease ; but they 
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required the defendani to appoint a 
person to value the machinery ; and 
on his refusal to do so appointed one 
themselves, who valued the machi- 
nery then in the mill (most of which 
had heen brought in by the bank- 
rupts) at a sum exceeding the origi- 
nal valuation. The assignees then 
delivered possession of the premises 
to the defendant, and demanded of 
him the difference between the two 
valuations^ which he reilised to pay. 
Heldf that the assignees (having de* 
manded the machinery) were entitled 
to recover it in trover \ and that their 
remedy was not by an action on the 
covenants which had been determined 
by the bankruptcy, and by their re- 
fusal to take to the lease* Fairhum 
V. Eastwood, 6 Mees. & W. 846. 

A lessee, under an unwritten con- 
tract reserving rent on the 6th April 
and the 6th October, became bank- 
rupt, and a fiat issued in March, the 
rent due in the previous October 
having been paid. Upon the assig- 
nees refusing to take the premises, 
the bankrupt, within fourteen days 
after his receiving notice of such re- 
fusal, and one day before the 6th of 
April, offered to deliver up posses- 
sion to the lessor. Heldf that under 
statute 6 Geo, 4. c. 16. s. 75., he 
was not liable, in assumpsit for use 
and occupation, to pay any thing in 
respect of the time subsequent to the 
6th October. Slack v. Sharptt 8 
Adol. & £. 566. 

Where the bankrupt holds by an 
unwritten lease, offering possession 
is a delivery, within sect. 75. Ibid, 



(LMUiiy 9/ ExeaUors of Assignees.) 

The provisional assignee of the 
Insolvent Court, under statute 1 Oeo. 
4. c. 119. s. 7., assigned the estate 
of an insolvent to an assignee, who 
assented to such assignment, and 
acted under it, as tenant of premises 
which the insolvent held as lessee for 
years. Held, that after the death of 
such last mentioned assignee, his 
executor was liable to the lessor for 
breach of covenant in the leftse sub- 
sequent to the testator's death ; it not 
appearing that the Insolvent Court 
had appointed fresh assignees. Abtr- 
crondne v. Hickman, 8 Adol. & E. 
683. 

The insolvency of the intended 
lessee is a good ground of objection 
to a bill brought by him for the spe- 
cific performance of a contract to re- 
new a lease. Price v. Asheton^ t 
Younge fc C. 8«. 

LEGACY. 
T. B. was indebted to C. £., his 
sister, in the sum of 1878/. He be- 
came bankrupt ; and shortly af^er his 
bankruptcy C. B. tnade her will, 
whereby she gave legacies of 500/. 
and 2000/. to her executors, in trust 
to pay the interest thereof (as to the 
500/. after the decease of her mo- 
ther) to T. B, for his life, without 
power of anticipation, and free from 
his debts; and afler his decease to 
pay the principal to such persons as 
he should appoint ; and in default of 
appointment, to his executors and 
administrators, for his and their own 
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use and benefit. T. B* died, without 
having obtained bis certificate, and 
without having attempted to make 
any appointment. Held, that the 
executors of the testatrix had no 
right to set off the debt due from 7. 
fi. to the testatrix, against the lega- 
cies; but that the assignee of J. 
B. was entitled to so much of the le- 
gacies, as the assets were sufficient 
to pay, Cheny v. Boultbee, 8 Keen, 
319. 

LEX LOCI CONTRACTUS. 

The bankrupts deposited with a 
creditor the title deeds of a real estate 
in Scotland, accompanied with a writ- 
ten agreement to secure the payment 
of the general balance ; botli parties 
being resident in England, where the 
transaction itself took place. By 
the law of Scotland, no lien, or equit- 
able mortgage on real property is 
created by such a deposit. Held, 
nevertheless, that the contract being 
made in England by contracting par* 
tied domiciled in this country, which 
was also the domicile of the assig* 
nees under the bankruptcy, the estate 
was chalrged with the equitable mort" 
gage, and that the assignees were 
bound to pay to the creditor the 
amount of the proceeds of the sale 
of the estate. Ex parte Pollard, re 
Courtney, 4 Deac, 07 ; S, C. Mont. 
& C. £39, 258, 643. Reversing judg- 
ment in Ex parte Pollard, 2 Deac. 367. 

LICENSE OF PUBLIC*H0U8E. 
See MoBTaAOB. 



I LIEN. 

And $ee EauiTABLE Mortqaoe. 

The solicitor to the petitioning cre- 
ditor has an equitable lien on money 
in his hands belonging to the assig- 
nees, for the amount of the petition- 
ing creditor's bUl of costs ; although 
the solicitor might not have a right 
to set off the amount of such costs, 
in an action at law by the assignees. 
Ex parte Smytkies, re SouthM, 4 
Deao. 118; S. C. Mont. & C. 346, 
656. 

D., being captain of a ship bound 
to the East Indies, and proprietor of 
the cabin furniture, deserted the ship 
at Algoa Bay, when the command 
was taken by the mate, who was af* 
terwards confirmed therein by the 
owner of the ship. On the 1 8th 
October, while the ship was on her 
voyage home, D., being indebted to 
the owner, gave him a written order 
as follows : — *' I hereby authorise 
you to keep possession of my cabin 
furniture when the ship arrives, and 
to place the value of the same to the 
credit of my account with you." The 
ship arrived on the 3th December, 
and a fiat in bankruptcy was issued 
against D. on the 18th, on an act of 
bankruptcy committed on the Snd. 
Held, that D.'« assignees could not 
recover against the owner, in trover 
for the cabin furniture. Belcher v. 
Oldjield, 6 Bing. N. C. \Q% ; S. C. B 
Scott^Siei. 

LUNATIC. 
A, and £• dissolve their partner- 
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ship, when it is agreed between them 
tliat B. shall retire, and that A. shall 
continue the business, and receive 
and pay all the partnership debts. 
At the time of the dissolution of the 
partnership, C, a lunatic, is a credi- 
tor to a large amount, having given 
2>. a general power of attorney to 
act for him in the transaction of his 
affairs; and D. assents to the arrange- 
ment between A. and £., and agrees 
to accept A. as the separate debtor, 
A commission of lunacy afterwards 
issues against C, under which he is 
found by th^ inquisition to have be- 
come lunatic three days before the 
date of the power of attorney ; and 
Z). is appointed his committee ; A. 
afterwards becomes bankrupt. Hetd^ 
Isti that I>. might prove the amount 
of C*8 debt against the separate es- 
tate of A» ; and 2dly, that the power 
of attorney, being for the benefit of 
C, was not vacated by the subse- 
quent proceedings in his lunacy. Ex 
forte Bradbury^ re Walden, 4 Deac. 
202 ; S\ C. Mont. & C. 625. 

MARRIAGE SETTLEMENT. 

A.i upon his marriage, executed to 
the trustees of his marriage settle- 
ment a bond, and also a mortgage of 
his estates at ^S^., for securing to them 
a sum of 15,000/.^ the trusts of which 
were declared to be for A» for life, 
and afterwards for the benefit o£ his 
wife and children. A,, not having 
paid this sum at the time specified in 
the bond, without notice to the trus- 
tees, assigned his life interest therein 



to B,, as a security for the repayment 
o£ a debt due from A, to B. A. 
having afterwards become bankrupt, 
B, filed his bill against the trustees 
and the assignees under the bank- 
ruptcy, to obtain the benefit of his 
security ; and a decree was made in 
that suit, directing the life interest of 
A, in the 15,000/. to be sold, and the 
produce to be paid to B, In the 
course of the proceedings in the 
bankruptcy, the assignees sold the 
S, estates ; but the proceeds of the 
sale did not amount to 15,000/. 
Heldt tliat the trustees were entitled, 
as against £., to retain the annual 
produce of the sum for which the S. 
estates were actually sold, until the 
whole of the 15,000/. should be re- 
instated. Smith v. Smith, 1 Younge 
& C. SSS. 

MISNOMER. 
One of two partners against whom 
a docket was struck, after being 
rightly named in two previous parts of 
the affidavit, was misnamed ** Ja- 
cobf* instead of " James" Qucere^ 
whether such an error was material. 
But leave was given to amend, with- 
out prejudice to the rights of any 
other creditors. Re Sale, 4 Deac. 
137; S. C. Mont. &C. 350. 

MORTGAGE. 

And see Equitable Mortoaqe. 
(Mortgagee's Right to Fixtures.) 
Where a lessee for years mortgaged 
his lease, and all his estate and inter- 
est in the premises, and afterwards 
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became bankrupt: Held, that the 
mortgagee might declare in case, as 
reversioner^ against the assignee of the 
tenanti for the removal of fixtures 
from the premises^ whereby they were 
dilapidated and injured ; and that he 
was also entitled to recover in trover 
against such assignee the value of all 
the fixtures, whether landlord's or 
tenant's, which were afiixed to the 
premises before the execution of the 
mortgage ; although there was a cove- 
nant in the original lease to the mort- 
gagor, to yield up to the lessor at the 
determination of the term, " all fix- 
tures and things to the premises be- 
longing or to belong." Hitchman v. 
JValtofi, 4 Mee. & W. 409. 

{Public'liouse License*) 
One R,f possessed of a licensed 
public house, mortgaged the premises, 
together with the licence. After the 
licence had been suspended for irre- 
gular conduct on the part of R,, the 
mortgagees sold the premises, under 
a power of sale contained in the deed. 
The defendant, the assignee of A., 
who had in the mean time become 
bankrupt, obtained a new license in 
the name of the purchaser, for which 
the latter paid him 1501, Held, that 
this was not money had and received 
to the use of the mortgagees. ManS' 
^Id V. Morris, 7 Scott, 404. 

Quaere, whether public house li- 
censes can properly be the subject of 
separate sale. lind^ 

{Costs of Suit to foreclose,) 
The assignee of an insolvent mort- 



gagor, before a bill was filed to fore- 
close the mortgage, had consented to 
join in conveying the estate to the 
mortgagee, and had distributed the 
insolvent's estate amongst the credi- 
tors ; and by his answer he disclaimed 
all interest in the premises. The 
plaintiff was ordered to pay him his 
costs of the suit. Thompson v. Ken- 
daU, 9 Sim. 397. 

{What a good Delivery of Mortgage 

Deed.) 
A,, being indebted to his bankers, 
executed a deed, purporting to be a 
mortgage to them, for securing the 
debt. After executing it, he delivered 
it to his attorney, who retained it in 
his possession till A.'s bankruptcy, 
which occurred about a month after- 
wards. The attorney then delivered 
it to the mortgagees. Held, that this 
was a good delivery by A. to the 
mortgagees. Grugeon v. Gerrard, 4 
Younge & C. 119. 

MUTUAL CREDIT. 
See Sbt-off. 

NEW PROMISE, &c. 
Where an insolvent debtor was re- 
manded for six months, at the suit of 
G., and during his imprisonment A,, 
the attorney of G., agreed with him 
that he should be discharged, on giving 
A, a bill of exchange for a part of 
G.'s debt, and an I. O. U. for A.'s 
bill t)f costs in the action ; which he 
gave and was liberated accordingly ; 
I Held, that the insolvent could not be 
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sued, either on the bill of exchange, 
or on the I. O. U. AsUey t. KiUiek, 
5 Mee. & W. 509. 

The defendant was indebted to the 
plaintiff in 11/., and was afterwards 
discharged firom the debt under the 
Insolvent Debtors' Act. He after- 
wards accepted a bill of exchange 
drawn by the plaintiff, for which the 
consideration was the above sum of 
1 1 /., and a further sum, being a new 
debt. Heidf in an action on the bill, 
that he could not plead his discharge 
under the 7 Geo, 4. c. 57., as an an- 
swer to the whole bill, though he 
might as to the part relating to the 
old debt. Sharman v. Thampsonf S 
Per. & D. 656. 

NOTICE. 

(By a Party having an Equitable Lien,) 
See Equitable Mortgage. 

{Of Act of Bankruptcy,) 
See Relation to Act of Bankruftcy 

OPENING FIAT. 
See Fiat. 

OPERATION OF STATUTES. 

See Statutes. 

ORDER. 
Where an Order is made by the 
Court of Review, under 6 Geo, 4. 
c. 16. s. IS., to cause a fiat in bank- 
ruptcy to be proceeded with, notwith'* 
standing the petitioning creditor's 
debt has been found insufficient, the 
petition on which the Order is made | 



cannot be used to explain any ambi- 
guity in the Order. Where therefore 
an Order recited, that G. /f., public 
registered officer of the N. and C. 
Bank* had petitioned the Court that 
the fiat should be proceeded with, 
and adjudicated that the debt of J. C, 
the petitioning creditor, was an in- 
aufficienl debt, and that the debt of 
the N. and C. Bank, proved ynder tke 
Jiat, was so incurred not anterior to 
the debt of the said banking company; 
HeU, that the Order was invalid, as 
it did not state distinctly that the 
debt of the N. and C. Bank had been 
proved before the petition was |Nre- 
aented. Christie v. Ummn^ Z Per. & 
D. 204. 

A clerical error, however, will not 
vitiate the Order. Held^ therefore, 
that stating the debt of the N. and C. 
Bank to have been incurred not ante- 
rior to the debt ** of the said banking 
company," instead " of /. C," was 
immaterial. Ibid. 

ORDER AND DISPOSITION. 

See Equitable Mortgage — 
Reputed Ownership. 

PARTNERS. 

And see Affidavit. 
Two partners, to secure a partner- 
ship debt, conveyed certain joint pro- 
perty particularly described in the 
deed, *' and all other the hereditaments 
of them, or either of them, situate 
elsewhere in the town of Morpeth;" 
the recitals, covenants, and premises 
in the deed relating solely to the joint 
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property. HcH that the operation 
of the deed extended to a separate 
estate ot one of the partners in the 
town of Morpeth. Ex parH Kotw^, 
re GeowMy 4 Deac. 185 ; S, C. Mont, 
fr C. 599. 

{Proof under separate Fiat.) 
A joint creditor of a joint stock 
banking company ipay prove the 
amount of his debt under a separate 
fiat against oue of the members of the 
compaqy, for the purpose of voting in 
the choice of assignees, and assenting 
to or dissenting from the certificate ; 
notwithstanding, previous to the issu- 
ing of the fiat, several other members 
of the company bad become bank- 
rupts» and one had died* Ex parte 
Marstaitf re Marion, 4 Deac. 191; 
S. C. Mont. & C. 676. 

A, and fi. dissolve their partner- 
ship, when it is agreed between them 
that fi. shall retire, and that A, shall 
continue the business, and receive and 
pay all the partnership debts. At the 
time of the dissolution of the partner- 
ship, C, a lunatie^ is a oredilor to a 
large amount, having given D, a ge- 
neral power of attorney to act for him 
in the transaction of bis affairs ; and 
D. assents to the arrangement be- 
tween A. and B., and agrees to accept 
A. as the separate debtor. A com- 
mission of lunacy afterwards issues 
against C, under which he is found 
by the inquisition to have become a 
lunatic three days before the date of 
the power of attorney, and D, is ap- 
pointed his committee I A, afterwards 
becomes bankrupt. Held, 1. that D. 



might prove the amount of C,*s debt 
against the separate estate of A. ; and 
ft, that the power of attorney, being 
fbr the benefit of C, was not vacated 
by ihe subsequent proceedings in his 
lunacy. E» parte Bradbury, re Wal' 
den, 4 Deac. 202 ; S. C. Mont. & C. 
6«5. 

The bankrupt having taken some 
shares in a joint stock banking com- 
pany, a return was filed at the Stamp 
OfiSce on the Xd November 1898, 
pursuant to the directions of the 7 
Qeo, 4. 0. 46., in which his name was 
entered as one of the members of the 
company. On the 9th November the 
bankrupt agreed to sell his shares to 
B., but the deed of transfer of the 
shares was not executed till the 9th 
March 1839, nor was any fresh return 
sent into the Stamp Office notifying 
the shange of ownership, until the 
25 tb March 1889 ; but notice of the 
sale of the shares to jB« was given 
to the bank on the 1 3th November 
1838, and in December 1838, he was 
appointed one of the directors of the 
company, as the owner of such shares. 
On the 19th February 1839, the 
banking company indorsed bills to 
the petitioners. Heldt that the bank- 
rupt was to be considered as a part- 
ner in the banking company at the 
time of the indorsement on the bills, 
and that the petitioners might there- 
fore prove against his estate, for the 
purpose of voting in the choice of 
assignees, and assenting to or dissent- 
ing from his certificate. Ex parte 
Prescott, re PhitUps, 4 Deac. «53. 
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{Non-joinder off in Action,) 
The directors of a private company, 
formed under a deed of settlement, 
sued upon a contract made with them- 
selves as directors. On the trial, it 
appeared that there was another di- 
rector, not named as plaintiff, who 
had become bankrupt, and had ceased 
and declined to act or attend the 
board of directors, when the contract 
was made. Held, on non assumpsit, 
that the plaintiffs ought to have pro- 
duced the deed, to show that they had 
authority, in the character of directors, 
to sue for the company, and also to 
show that the office of director was 
determined by bankruptcy, or by 
voluntarily ceasing to act, Phelps v. 
Lyle, 10 AdoL & E. 113; iS*. C. 2 
Per. & D. 314. 

{Set'off between,) 
Upon a dissolution of partnership, 
tlie defendant agreed to pay his co- 
partners 6817/. 9s, 8c{., as his share of 
the liabilities of the firm, they taking 
the effects and assets, and undertaking 
to pay a debt of 51,891/. \Zs. due 
from the firm to H. After the disso- 
lution they became bankrupts, and 
never paid H, Held, that in an ac- 
tion by their assignee for the 6817/. 
9s, 8d., the defendant could not set 
off their undertaking to pay the 
51,891/. 12*. to H, Alfbott v. Hicks, 
6 Bing. N. C. 578 ; 5. C. 7 Scott, 717. 

(IMUity of retiring Partner,) 

Partners being Indebted to their 

bankers, it was agreed between them 

that one should retire ; that the assets 

should be transferred to the continu* 



ing partners, who were to take upon 
themselves the partnership liabilities ; 
and that the bankers should release 
the retiring partner from his liability. 
The bankers signed a memorandum 
according to the agreement, and hav- 
ing afterwards attempted to make the 
retiring partner a bankrupt, by pro- 
ceeding under the 8th section of the 
1 & 2 Vict, c. 110. (the act for the 
abolition of imprisonment for debt), 
they were restrained from so doing 
by injunction. Atxoood v. Banks, 2 
Beav. 192. 

(IVkat is Joint Estate.) 
At the death of one of two part- 
ners, a considerable balance belonging 
to the partnership is in the hands of 
their bankers, a specific portion of 
which the surviving partner draws 
out, and hands over to sureties for 
the completion of a previous arrange- 
ment for the purposes of the partner- 
ship, upon the understanding that if 
the arrangement is not carried into 
effect, the money shall be returned* 
The arrangement is not completed ; 
and the surviving partner becomes 
bankrupt ; the money still remaining 
in the hands of the trustees. Held, 
that the money belonged to the joint 
estate of the two partners, and not to 
the separate estate of the surviving 
partner. Ex parte Leaf, re Simps<m, 
4 Deac. 287 ; S, C. Mont. & C. 662. 

PAYMENT. 

(When protected,) 
A bankrupt having, within two 
months before the fiat, deposited 



Petitioning Creditor. INl>EX« PetUioning Creditor. 34d 



cLattek by way of pledge, in consi- 
deration of an advance of money ; 
Held, that the transaction, though 
bond fide, and without notice of an act 
of bankruptcy, was not protected by 
sect. 82 of 6 Geo. 4. c. 16., and that 
the assignees might recover in trover. 
FearnUy v. Wright, 6 Bing. N. C. 
446; S.C. 6 Scott, 813. 

PENSION. 
The pension payable to a military 
officer, on his retirement from the 
service of the East India Company, 
does not, upon his bankruptcy, pass 
to his assignees ; such pension not 
being granted by deed, and conse- 
quently not recoverable by an action 
at law. Gibson v. East India Com" 
pany, 7 Scott, 74 ; S. C. 5 Bing. N. 
C. 262. 

PETITION. 

{Hearing of.) 
Although the petitioner refuses to 
submit to the jurisdiction of the 
Court, in case it should make an ad- 
verse order against him on a point 
arising out of, but not directly brought 
before the Court by, his petition, the 
respondent cannot object to the fur- 
ther hearing of the petition. Ex 
parte Coleman, re Hood, 4 Deac. 242. 

PETITIONING CREDITOR. 

{Substitution of Debt.) 
Where the petitioning creditor's 
debt was on a bill of exchange, which 
was not in his hands when the iia 
was sued out, the debt of another 
creditor was substituted, at the costs 

VOL. IV. 



of the petitioning creditor. Ex parte 
Cattleg, re Goodwin, 4 Deac. 138 ; 
S. C. Mont. & C. 360. 

Where an Order is made by the 
Court of Review, under 6 Geo. 4. c. 
16. s. 18., to cause a fiat in bank- 
ruptcy to be proceeded with, not- 
withstanding the petitioning creditor's 
debt has been found insufficient, the 
petition on which the Order is made 
cannot be used to explain any ambi- 
guity in the Order. Where, there- 
fore, an Order recited that G.H., 
public registered officer of the N. and 
C. bank, had petitioned the Court 
that the fiat should be proceeded 
with, and adjudicated that the debt 
of J, C, the petitioning creditor, was 
an insufficient debt, and that the debt 
of the N. and C. bank, proved under 
thejiat, was so incurred not anterior 
to the debt of the said banking com- 
pany ; Held, that the Order was in- 
valid, as it did not state distinctly, 
that the debt of the N. and C. bank 
had been proved, before the petition 
was presented. Christie v. Unwin, 3 
Per. & D. 204. 

A clerical error, however, will not 
vitiate such an Order. Held, there- 
fore, that stating the debt of the N. 
and C. bank to have been incurred 
not anterior to the debt " of the said 
banking company/' instead '< of /• 
C.,'* was immaterial. Ibid. 

Under 6 Geo. 4. c. 16., where a 
petitioning creditor's debt turns out 
to be insufficient to support a fiat, 
and the Court of Review orders the 
fiat to be proceeded with^ on proof of 
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a sufficient debt by any other credi- 
tor, the debt of the other cipediior 
may be added to that of the petition- 
ing creditor, to make up the r^uiaite 
amount. Byen v. Souikwellt 6 Biug« 
N. C. 39 ; S.C.S Scott, 238. 

{Recdmg Part qf JMft.) 
Where a petitioning creditor, in 
perfect ignorauce of the illegality of 
the transaction, received part of his 
debt from the bankrupt, after the 
issuing of the fiat, and had refunded 
what he had so received, with the 
approbation of the Commissioners ; 
the Court, on the application of the 
assignees, ordered the fiat to be pro- 
ceeded in. Ex parte Nesbitt^ re 
Mouldy 4 Deac. 171 ; S. C. Mont. & 
C 36!e. 

(Forfeiture tf Debt.) 
To assumpsit for goods sold, the 
defendant pleaded, that after the 
debt was contracted he became a 
bankrupt, and that a fiat was issued 
against him on the petition of the 
plaintiff; that, before the defendant 
was adjudged a bankrupt under the 
fiat, an ngreement was made between 
them, under which the plaintiff aban* 
doned all proceedings, in considera* 
tion of the defendant giving him a 
bill of estchange as a security for 
part of his debt. HeU on i^eciai 
demurrer, that the pl^ did not show 
the debt to be forfeited, within 6 Oeo» 
4. c. 16. s. 8. ; as there was no aver- 
ment that the plaintiff had or could 
have received by the agreement more 



than th^ other creditors, or thai ih» 
defendant bad not assets \o pi^ all 
his oreditara their demands in fldly 
pr that the fiat had been prooeeded 
with. Ikme ▼• HoUingt 3 Per. h 
D. 413. 

{Attendance at Offeninig of Fiat.) 
An Order was madoi nunc pro tunct 
for dispensing with the petitioning 
creditor's attendance ^i the opening 
of the fiat. Ex parte Whibky^ re At- 
kmson^ 4 Deac. 263 ; S, C. Mopt. & 
C. 64?. 

PETITIONING CREDITOR'S 
PEBT. 

Where part of the petitioning cre- 
ditor's debt is contracted after the 
bankrupt ceased to trade, and the 
remainder does not amount to lOO/., 
it is not sufficieut to support the fiat. 
Ex parte Daily x r^ Z)a%> 4 Deac. 
261 : 'S'. C. Mont. & C. 636. 

Where a petitioning creditor's debt 
was made up of a sum paid by him 
in part discharge, only, of a bill of ex- 
change, which he had accepted as 
surety for the bankrupt, but the biU 
itself continued in the hands of an 
adverse holder ; Held bad. Ex parte 
Caldecott, re Heath, ^ De^* 964 ; 5. 
C. Mont. & C. 600* 

PLEADING. 

See Actions and Suits — Bankrupt 
{Actions by aniagatn^^)— -Eyidencs 
-— Set-opp. 

POWER. 
4't by hit nuriage Mttknenti 
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conveyed bis real estates to trustees 
and their heirs^ to the use of himself 
for life^ with remainder to the same 
trustees, to preserve contingent uses ; 
and, after the death of A,, to other 
trustees, fbr a term of years, to secure 
a jointure for his wife ; with remain- 
der to the use of such children of the 
marriage as the husband and wife 
jointly, and in default of a joint ap- 
pointment the survivor of them, 
should appoint ; with remainder, in 
default of any appointment, to all 
and every the sons and daughters of 
the marriage living at the death of 
the survivor of the husband and wife, 
and the children (also living at such 
period) of such sons and daughters 
as should be then dead, in equal 
shares, as tenants in common ; with 
remainder to the right heirs of the 
settlor. /H. became bankrupt before 
be had made any appointment. Afler 
his bankruptcy, he and his wife exe- 
cuted a deed, purporting to be a joint 
appointment ; and, after the death of 
the bankrupt, and subsequently to 
the filing of the bill, his widow exe- 
cuted a deed, purporting to be an 
appointment to the same children, in 
whose favour the joint appointment 
had been made. HcH that the joint 
power was destroyed by the bank- 
ruptcy ; and that the contingent limi- 
tation to the children, in default of 
appointment, having failed for want 
of a particular estate of freehold to 
support it, the appointment by the 
surviving wife was invalid. Hale v. 
E$co(t, 9 Keen, 444. 



PRACTICE. 

And see Fiat — Petition, &c. 
(DefauU of Appearance.) 

On a petition to prove, if the as« 
signees do not appear, the Order 
cannot be taken, unless there is an 
aflSdavit that they were personally 
served with the petition ; service on 
their solicitor, who had undertaken 
to accept it, is not enough. Ex parte 
Baker, re Scott, 4 Deac. 55 ; S. C. 
Mont.&C. 156. 

Sembkj that petition must state the 
grounds on which the proof was re- 
jected by the Commissioners. Ibid. 

{Under I S^ % Vict. c. 110. *. 8.) 
A creditor, after filing an affidavit 
of debt to the amount of 100/., and 
upwards, under the 1 & 2 Vict. c. 10. 
s. 8., upon which a bond was taken 
by the Commissioner in 200/., filed a 
second affidavit, stating the real 
amount of his debt, vis. d6lJS/. The 
Court declined making an Order for 
taking the second affidavit ofiP the 
file. Ex parte Rose, 4i Deac. 66; 
S. C. Mont. & C. 149, 334. 
And see further Affidavit. 

PREFERENCE. 

See Fraudulent Preferehce. 

PRIVILEGE. 

See Arrest. 

PROOF. 

(Against Trustee.) 
A petition to prove against a bank* 
rupt trustee alleged various breaches 
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of trust. Heldf that the Court could 
only make the common Order for the 
petitioners to go in and make such 
proof as they were able. Ex parte 
Smith, re Clarke, 4 Deac. 123 ; S. C. 
Mont. & C. 347. 

(Between Partners,) 
One of the proprietors of a joint 
stock banking company having failed 
to pay the amount of a further call 
upon his shares, and having become 
bankrupt : Held, that the company 
had no right of proof for the amount 
of such call, before an account was 
taken of the debts and credits of the 
partnership. Ex parte Snape, re 
RaUuford, 4 Deac. 164 ; S. C. Mont. 
& C. 607. 

{Attendance of Creditor.) 
Semble, the Commissioners Iiave a 
discretionary power in requiring or 
dispensing with the personal attend- 
ance of a creditor, in all matters of 
proof; and this Court will not inter- 
fere on the subject. Ex parte Shaw, 
re Kirkby, 4 Deac. 190 ; S. C. Mont. 
& C. 624. 

{Under separate Fiat,) 
A joint creditor of a joint stock 
banking company may prove the 
amount of his debt under a separate 
fiat against one of the members of 
the company, for the purpose of 
voting in the choice of assignees, and 
assenting to or dissenting from the 
certiRcate ; notwithstanding, previous 
to the issuing of the fiat^ several 






other members of the company liad 
become bankrupts, and one had died. 
Ex parte Marston, re Martton^ 4 Deac. 
191 ; S. C. Mont. & C. 576. 

A. and B. dissolve their partner- 
ihip, when it is agreed between them, 
that B. shall retire, and that A. shall 
continue the business^ and receive 
and pay all the partnership debts. 
At the time of the dissolution of the 
partnership, C, a lunatic, is a creditor 
to a large amount^ having given D. a 
general power of attorney to act for 
him in the transaction of his affairs ; 
and D. assenu to the arrangement 
between A. and B,, and agrees to ac- 
cept A. as the separate debtor. A 
commission of lunacy afterwards 
issues against C, under which he is 
found by the inquisition to have be- 
come a lunatic three days before the 
date of the power of attorney ; and 
D. is appointed his committee. A. 
afterwards becomes bankrupt. Hdd, 
1st, that D. might prove the amount 
of C.'< debt against the separate 
estate of ^. ; and 2dly, that the power 
of attorney, being for the benefit of 
C, was not vacated by the subse- 
quent proceedings in his lunacy. Ex 
parte Bradbury, re fFalden, 4 Deac. 
202 ; S. C. Mont. & C. 625. 

The bankrupt having taken some 
shares in a joint banking company, a 
return was filed at the Stamp Ofiice 
on the 2nd November 1838, pursu- 
ant to the directions of the 7 Geo. 4. 
c. 46., in which his name was entered 
as one of the members of the com- 
pany. On the 9th November the 
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bankrupt agreed to sell his shares to 
fi. ; but the deed of transfer of the 
shares was not executed till the 9th 
March 1839, nor was any fresh re- 
turn sent into the Stamp Office, noti- 
fying the change of ownership until 
the ftoth March 1889 ; but notice of 
the sale of the shares to B. was given 
to the bank on the 1 8th November 
1888; and, in December 1888, he 
was appointed one of the directors 
of the company, as the owner of such 
shares. On the 19th February 1889, 
the banking company indorsed bills 
to the petitioners. Held, that the 
bankrupt was to be considered as a 
partner in the banking company at 
the time of the indorsement on the 
bills, and that the petitioners might 
therefore prove against his estate, for 
the purpose of voting in the choice 
of assignees, and assenting to or dis- 
senting from hifl certificate. Ex parte 
Preicott, re Philip, 4 Deac. ft53. 

(JJnUqmdated Damages^) 
In a special case it was stated, 
that, by contract between B. and G., 
G. had agreed to sell to B. all the oil 
which should arrive by a certain ship, 
which J3. was to receive within four- 
teen days after the landing of the 
cargo, and pay for at the expiration 
of that time by bill or money, at a 
specified price per tun, with custo- 
mary allowance; that the ship arrived, 
and the cargo was landed, and G, 
tendered the oil to B. at the end of 
the fourteen days ; that the quantity 
of oil, after allowanceSf fire, was a 



certain number of tuns stated in the 
case ; that, at the time of the tender, 
the market price of oil was lower 
than the contract price by an amount 
stated ; that B., on the tender being 
made, refused to accept ; and that 
the difference of prices was within 
the knowledge of the parties. Held, 
that B., having become bankrupt 
after the refusal, G, could not prove 
for this breach of contract under the 
fiat; for, although G.'« claim would be 
measured by the difference between 
the contract and market prices at the 
time when B. should have fulfilled 
his contract, yet the case did not 
show that the data on which the cal- 
culation must proceed were so set- 
tled as to admit of no dispute, and 
render the intervention of a jury un- 
necessary; and consequently the claim 
of G. was not for a debt, but for da- 
mages. Green v. Bkknelly 8 Adol. & 
E. 701. 

( When it amomUs to an Election.) 
Where under a bankruptcy par- 
ties have proved their debts, on the 
footing of holding no security, they 
will not generally be permitted to 
withdraw their proof, and set up a 
security ; but ignorance of the exist- 
ence of a security may be ground for 
granting relief to a party who has so 
proved. Grugeon v. Gerrard, 4 
Younge& C. 119. 

PUBLIC HOUSE LICENSE. 
See MoaioAOB, 
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REFERENCE. 

On a reference to the registrari it 
is not incumbent on a party to bring 
in a formal state of factSi if it is not 
required by the registrar* Ex parte 
Smythkif re SouikaU, 4 Deac. 110; 
S. C. Mont; & C. 846, 656. 

On such reference the affidavits 
filed in support of the petition are 
receivable by the registrar in evi- 
dence ; and he is not bound to exa- 
mine the parties 'civd voce* IMi. ; 4 
Deac. 112. 

On a reference to the registrar to 
tax the costs of an action brought by 
assignees, he may tax the costs of an 
application to this Court for an Order 
to substitute another petitioning cre- 
ditor's debt, for the purpose of en- 
abling the assignees to recover in such 
action. Ihid.; 4 Deac. 114. 

REFUNDING. 

A. accepted four bills for the ac- 
commodation of B,^ which B. in- 
dorsed, and deposited with his bank- 
ers, to secure any floating balance. 
B, became bankrupt ; when the bank- 
ers proved for a balance greatly ex- 
ceeding the amount of the bills, 
excepting in their proof these bills, 
with others, as securities ; and they 
afterwards received a dividend of %$. 
in the pound on the amount of their 
proof. The bills were subsequently 
paid in full by A. Held, that A. had 
a right to call on the bankers to re- 
fund the amount of the dividend of 
%9, on the amount of the bills. Ex 
parte Holmes^ re Garner, 4 Deac. 6% ; 



& C. Mont. & C. dOl ; reversing 
Ex parte Holmet, S Deac. 662. 

RELATION TO ACT OF 
BANKRUPTCY. 

A bankrupt having, within two 
months before the fiat* deposited 
chattels by way of pledge, in consi- 
deration of an advance of money: 
Hddt that the transactioni though 
hondjide, and without notice of an 
act of bankruptcy, was not protected 
by sect. 82 of 6 Geo. 4. c« 16; and 
that the assignees might recover in 
trover. Feamiey v. Wright, 6 Ding. 
N. C. 446; S.C. 6 Seott^ 6 Id. 

But now by 2 & 3 Vkt. c 29., all 
contracts) dealings, and transactions, 
by and with any bankrupt, really and 
bond fide made, and entered into be- 
fore the date and issuing of the fiat 
against him, and all executions and 
attaehiiAeuts against the lands and 
tenements, or goods and ehattds df 
such bankrupt, bond fide executed or 
levied before the data and ililtting of 
the fiat, shall be deemed to be valid, 
notwithstanding any prior act of 
bankruptcy by such act of bank- 
ruptcy committed ; provided the per- 
son or persons so dealing with such 
bankrupt, or at whose suit^ or on 
whose account such execution or at- 
tachment shall have issued, had not 
at the time of such contract, dealing, 
or transactioni or at the time of exe- 
cuting or levying such execution or 
attachment, notice of any prior act of 
bankruptcy by him committal prm 
vided) alsO) that nothing therein eon- 
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taiaed thAll be deemed or ttiken to 
give validity to any payment made 
by any bankrilpti being a fVaiidaledt 
pteftrencfl of any creditor^ or to any 
eseeation fbunded on a jadgmeni on 
a wUrrant of attorney) or cognovit, 
gtten by any bankrupt by way of 
gneh ihmdttlent prefereneet 



REGISTRAR. 

One of the deputy registratsi having 
resigned his office and taken the be* 
neflt of the Insrivent Act^ a|)ptied to 
the Coarl of Review to order the Ac- 
conntant in bankruptcy to pay him the 
ttdMlce of salary due to him, the as* 
sig^ee under the ihsolvetiey having re- 
ftised to receive it ; the Court decline 
ed making any order ; but the Lord 
Chancellor afterwards granted the 
application* Ex parte BausJiMi 4 
Deae» 46 \ 8. (7i Mont, fr C. 41^ 

The registrar of the Commissiotier 
of Bankrupts* Court is ka officer of 
the Court of Chancery^ and, as such^ 
entitled to privilege from arrest under 
a ca. sa. Re CoUinSf 1 Sausse & 
Scully (Irish), 7S. 

But 9emble, that the Court will dis- 
countenance apph'cations for such 
protection of privilege on the part of 
its Offlcefs. lUd, 

RENT. 

See Lease. 

REPORT. 

See ExcEFTiNO to Rbfort. 



REPUTED OWNERSHIP. 

And see Equitable Mortgage. 

The plaintiff, at the recommenda- 
tion of B,, sent goods to a dyer, who 
was told by plaintiff's son that B. 
would give directions about them; 
B, called and gave directions; and 
afterwards became bankrupt. Held, 
in an action of trover for these goods 
brought by the plaintiff against B,'s 
assignees, that the directions given 
hyB, were admissible in evidence for 
the assignees. Sharpe v. Nexoeholmef 
5 Bing. N.C. 713; S.C. 8 Scott, 21. 

A»f on behalf of the owner of a 
ship, entered into a charter-party 
with B., by which B» agreed to pay 
to J.f on the owner's behalf^ a cer- 
taim sum for freight. The owner 
afterwards assigned all the freight 
accruing under the charter-party to 
C.} as a security for a debt; and C. 
gave notice of the assignment to A,f 
but not to fi. The owner having 
subsequently become bankrupt^ it 
was held, that the arrears of freight 
were not in his order and disposition 
at the time of his bankruptcy. Gard-- 
ner v. Lachlan, 4 Myl. & C. 1£9. 

Where a trader assigns a debt, the 
only person to whom notice of the 
asignment need be given, in order to 
vest a good equitable title in the as- 
signee, is the party from whom the 
trader was to have received payment 
of the money,— in other words, the 
party holding the property at the 
order and disposition of the trader. 
Ibid. 
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REVOCATION OF AUTHO- 
RITY. 
(When Bankrupicj/ amounts to,) 
H.f a manufacturer, had been ac- 
customed to consign goods, by the 
agency of 0. & Co., commission mer- 
chants, to houses in America for sale 
on H,*s account. O. & Co. made ad- 
yances to H, on the consignments, 
received the proceeds as his agents, 
and accounted to him, repaying them- 
selves their commission, advances, 
and other charges. In 1831, H.y 
being indebted to 0. & Co. for such 
advances and charges, and likewise 
owing 5000/. to his own bankers, 
wrote to O. & Co., authorizing them, 
after paying themselves their balance 
out of the net proceeds of H.*8 ship- 
ments down to that date, to pay R, 
& Co. the bankers half the remainder 
of such proceeds; so that the payment 
should not exceed 5000/. 0. & Co. 
thereupon wrote to A. & Co., stating 
that they, agreeably to H's authority, 
engaged to pay R. & Co. (after liqui- 
dating their own balance) a propor- 
tion of the remaining proceeds &c. 
(as in H.'s letter) in consideration of 
R, 8e Co. guaranteeing 0. & Co. from 
claims by any other party, in conse- 
quence of such payment. R. Sc Co. 
then wrote to 0. & Co., that, under- 
standing from H. that 0. & Co. had 
agreed to pay any surplus, balance, 
&c. (as in H.'s letter) they, R. & Co. 
agreed to guarantee O. & Co. against 
such other claims. A few days be- 
fore this correspondence, H, had 
transmitted to 0. & Co. a letter of 



authority resembling that afterwards 
sent, and had seen a draft of a letter 
from them to R. & Co., like that 
afterwards sent by O. & Co. to R. & 
Co., claiming a guarantee as above; 
but this first authority was revoked, 
and never acted upon. In 1833 H, 
became bankrupt. The assignees 
gave 0. & Co. notice, not to make 
any payments out of H.'s effects, ex- 
cept to them. Afterwards O. & Co. 
received proceeds of sales from the 
houses abroad, and paid them over 
to R. & Co., according to the autho- 
rity given by //• The assignees sued 
O. & Co. for the amount, as money 
had and received to their use. Held^ 
that the transaction between H., 0. & 
Co. and R. & Co. was either a valid 
appropriation, or equitable assign- 
ment of funds, to the amount of 
5000/.9 in favour of R. 8c Co., and 
was not revoked by H,'s bankruptcy. 
Hutchnuon v. Heyworth, 9 Adol. 8c 
E. S75 \ S.Cl Per. 8c D. «66. 

SALE. 

And see Fraudulent Sale. 

Although the Insolvent Debtors' 
Act, 7 Geo. 4.C. 57. s. 20., directs the 
assignees to sell the insolvent's real es- 
tate by auction, yet if they have tried 
to sell them by auction and failed, a 
sale by private contract will be good. 
Mather v. Priestman^ 9 Sim. S5%. 

Where the bankrupt had been em- 
ployed as a broker by the petitioners 
to sell a parcel of goods, and secredy 
agreed with the buyer to share the 
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profit or loss of the transaction, in 
lieu of brokerage ; and part of the 
goods remained in the bankrupt's 
hands at the time of his bankruptcy ; 
Heldf that the transaction was frau- 
dulent, as against the petitioners, and 
the sale void ; and that the assignees 
were bound to deliver up to the pe- 
titioners the remaining portion of the 
goods. Ex parte Huth, re Pemberton, 
4 Dea. 294 ; 5. C. Mont. & C. 667. 

SCIRE FACIAS. 

See Actions. 

SECOND FIAT. 
See Fiat. 

SECURITY FOR COSTS. 
See Costs. 

SET-OFF. 
(Unhquidated Damages.) 
Declaration by assignees of R., a 
bankrupt, stated that defendant, in 
consideration that R, would sell and 
deliver to him sugars at a certain 
rate and price, agreed to pay him for 
the same, prompt two months, or an 
acceptance of seventy days, if re- 
quired ; that the goods were delivered 
to and received by the defendant, 
before the bankruptcy, on the terms 
aforesaid, but he did not, though re- 
quired before the bankruptcy, pay 
then or since by an acceptance, nor 
did he otherwise pay; whereby R., 
before his bankruptcy, lost the use 
and benefit of such acceptance, and 



the benefit which would have accrued 
to him from having it discounted 
and raising money on it for his use 
in the way of his trade, and was put 
to loss and inconvenience by not 
having such acceptance to negociate ; 
and kii estate appUcabie to the payment 
of kit just ddfts xoas, by reason of the 
non-payment for the goods in manner 
aforesaid^ diminished in Talue, to the 
damage of the etssignees and creditors. 
Plea, set-off for a debt due from R. 
before his bankruptcy. Demurrer. 
Heldf that the concluding averments 
of the declaration did not show a 
special damage to the plaintiffs, but 
only a commom pecuniary loss : that 
the case appearing on the declaration 
was one of mutual credit, within the 
Stat. 6 Geo, 4. c. 16. s. 50., and that 
a set-off might be pleaded. Groom 
V. West, 8 Adol & E. 758 ; S. C. I 
Per. & D. 19. 

(Between Partners.) 
Upon a dissolution of partnership, 
the defendant agreeil to pay his co- 
partners 6817/. 9#. Sd,y as his share 
of the liabilities of the firm, they 
taking the effects and assets, and un- 
dertaking to pay a debt of 51,891/. 
I2s. due from the firm to H. After the 
dissolution, they became bankrupts, 
and never paid H. Held, that in an 
action by their assignees for the 
6817/. 9s. 8J., the defendant could 
not set off their undertaking to pay 
the 51,891/. Us. to H. Abbott v. 
Hicks, 5 Ring. N. C. 378 ; S. C. 7 
Scott, 715. 
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{In Actions hy Aingnee$») 
To an action by assignees for the 
price of a pliaetoni for which the de- 
fendant had agreed to pay ready 
money, defendant pleaded a set-off, 
in respect of a bill of exchange drawn 
by H»f accepted by the bankrupt, and 
indorsed by H, to iha defendant! 
Plaintiffs replied, tliat after the bill 
was dishonouredi Ht indorsed it to 
defendant without consideration^ in 
trust that defendant should purchase 
the phaeion of the bankrupt, hand it 
over to H,, and fraudulently attelnpt 
te set off the biU agikinst the price of 
the phaeton* Held, a suflSoient answer 
to the claim of set-off. Lackingion 
V. Coambes, 6 Bing. N. G« 71 ) S. C. 
8 Scott, 912. 

{Of Debt againit a Legacy.) 
T. B. was indebted td C. B.i his 
sister, in the sum of 1878/. He be>- 
came bankrupt, and shortly after his 
bankruptcy C. B. made her will, 
whereby she gave legacies of 500/. 
and 2000/. to her executors, in trust 
to pay the interest thereof (as to the 
500/.) after the decease of her mother, 
to T, B, for his life, without power 
of anticipation, and free from his 
debts ; and after his decease, to pay 
the principal to such persons as he 
should appoint; and in default of ap- 
pointment, to his executors and ad- 
ministrators for his and their own 
use and benefit. T, B* died, without 
having obtained his certificate, and 
without having attempted to make 
any appointment. Held^ that the 



execyCors of thti testatrix had no 
right to set off the debt due from T.B, 
to the testatrix against the legacies, 
but that the assignee oi T* B. was en- 
titkd to so much of the legacies as 
the assets were sufficient to pay. 
Ckirrjf ▼. BwMee, ft Keenj 8194 

SHARES IN JOINT STOCK 
COMPANY. 

See Equitable Mortoaoe. 

SHERIFF. 

In an action against a sheriff for a 
false return of nutta boM to a writ of 
^fieri facias, in Which the question is, 
whether the goods of the debtor had 
passed td his assignees under his 
bankruptcy, — ^the defendant need not 
put in the deposition of the petition- 
ing creditor, to show what the peti- 
tioning creditor's debt was| nor is 
the defendant limited to the debt, 
only, which is stated in the deposi" 
tion of the petitioning creditor. Birt 
V* Stephenson, 8 Car. 8c P. 741. 

The Stat. 2 & 8 Plct. c. ft9, has a 
retrospective operation, so as to pro- 
tect the sheriff from liability in re- 
spect of a bond fide execution levied 
on the goods of a bankrupt, without 
notice of tlie act of bankruptcy, 
where the seizure and sale took place* 
and the fiat issued, before the pass- 
ing of the act, but the assignees were 
not appointed until afterwards. Nei^ 
strop V. Semsbrkkt 6 Mee^ & W. 
684. 
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SHIP. 

D,f being captain of a ship bdund 

to the East Indies and proprietor of 

the cabin furniture^ deserted the ship 

at Algoa Bay ; when the command 

was taken by the mate, who was 

afterwards conBrmed therein by the 

owner of the ship. On the 18th 

October, while the ship was on her 

voyage home, Z)., being indebted to 

the owner, gave him a written order 

aa follows : — *' I hereby authorize 

you to keep possession of my cabin 

furniture when the ship arrives, and 

to place the value of the same to the 

credit of my account with you." The 

ship arrived on the 5 th December, 

and a fiat in bankruptcy was issued 

against Z). on the 18th, on an act of 

bankruptcy committed on the 2d. 

HMf that D.'« assignees could not 

recover against the owner, in trover 

for the cabin furniture. Beichcr v. 

Oldfield, 6 Btng. N. C. 102 ; S. C. B 

Scott, 221. 



SOLICITOR. 

{Alleged Negligence.) 
Updt) a petitioil by a bankrupt to 
annul a fiat issued by an attorney fbr 
the amount of his bOl of costs, on 
thfe ground, that tb(s chief part of the 
bill consisted of charges fol- the pro* 
secutioh bf an action on the part of 
the bankrupt, in which he was non- 
suited by reason of the gross negli- 
gence of the attorney; the Court 
referred it to the registrar, to enquire 
and report as to thid quantum of ne- 



gligence. Es parte ScuthaU^ re South- 
all^ 4 Deac. 91 ; S, C. Mont. & C. 
846, 656. 

(Lien of.) 

The solicitor to the petitioning 
creditor has an equitable lien on 
money in his hands belonging to the 
assignees, fbr the amount of the pe- 
titioning Creditor's bill of costs ; and, 
although the solicitor might not have 
a right to set off the amount of such 
costs in an action at law by the as- 
signees, yet the Court will not annul 
a fiat sued out by the solicitor 
against one of the assignees, on the 
ground that the sum so retained by 
the solicitor ought to be deducted 
from the debt on which the fiat was 
taken out. Ex parte Smythies^ re 
Sottihall, 4 Deac. 118. 

Where a {letson in insolvent cir- 
cumstances, being pressed by parti- 
cular creditors, employed an attorney 
to endeavour to effect an arrange- 
meht With all his creditors ; but, that 
failing, the attorney ad? ised that his 
goods should be sold by auction, and 
that he should go through the Insol- 
vent Debtots' Court, in order that 
his effects might be rateably divided 
amongst his creditors ; and the goods 
were sold accordingly, and the pro- 
ceeds were, with the insolvent's as- 
sent, paid over by the auctioneer to 
the attorney, who (after making se- 
veral payments to and on account of 
the insolvent) retained against the 
assignees the whdle amount of his 
bill for the business done for the itl- 
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solvent: Hetd^ that this was not a 
voluntary transfer or delivery of that 
sum by the insolvent to the attorney, 
within the 7 Geo. 4. c. 57. s. 32., 
there being no proof that it was in- 
tended that he should hold the pro- 
ceeds for his own benefit, or for the 
benefit of any particular creditors^ or 
otherwise than as the agent of the 
insolvent. Wainwright v. Clement, 4 
Mees. & W. SS5. 

(Competency y as a fFitneu.) 
Qtuere^ Whether the solicitor to 
the petitioning creditor is a compe- 
tent witness to prove the act of bank- 
ruptcy before the Commissioners. 
Ex parte Rhodes, re Rhodes, 4 Deac. 
125; S.C. Mont. &a 319. 

(Deposit €f Deeds by.) 
Where, on a petition of an equit- 
able mortgagee for a sale, it was al- 
leged that the deed was deposited 
by a party " acting as the solicitor of 
the bankrupt ;*' this was held not a 
sufficient allegation of any actual au- 
thority given by the bankrupt to de- 
posit the deed. Ex parte Coleman, 
re Hood, 4 Deac. 242. 



STATE OF FACTS. 

On a reference to the registrar, it 
is not incumbent on a party to bring 
in a formal state of facts, if it is not 
required by the registrar. Ex parte 
Smythies, re Southall, 4 Deac. 110; 
S. C. Mont, tk C. 346, 656. 



STATUTES. 

And see Relation to Act of 
Bankruptcy. 

(Operation of^ 

The 127th section of the 6 Geo. 4. 
c. 16., which declares that the future 
effects of a bankrupt, who does not 
pay 15«. in the pound under a second 
commission, shall vest in the assig- 
nees, operates retrospectively, — so as 
to include within its provisions a se- 
cond commission that was issued 
before the passing of the act. Foujig 
V. Risktporth, 8 Adol. & E. 470. 

But the 6 Geo. 4. c. 16. s. 127. 
does not apply, where the certificaie 
under the second commission was 
obtained before the act. Benjamin 
V. Belcher, 3 Per. & D. 317; 5. C. 
11 Adol. & E. 250. 

The statute 2 & 3 Fict. c. 29., 
touching executions against bank- 
rupts, is retrospective. Lnckin v. 
Simpson, 6 Bing. N. C. 353. 

STAYING PROCEEDINGS. 

Where, af^er the judgment of the 
Court of Review had been reversed on 
a special case by the Lord Chancellor, 
and the matter referred back for con- 
sequential directions, one of the par- 
ties had obtained leave from the Lord 
Chancellor to appeal to the House of 
Lords, unaccompanied by any Order 
as to stay of proceedings : Held, that 
this had not the effect of staying the 
proceedings^ although it was a cir- 
cumstance to guide the Court in the 
exercise of its discretion, whether it 
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would make any consequeatial Order, 
kill the appeal was determined. Ex 
parte Pollard, re Courtney^ 4 Deac. 
%7B ; S. C. Mont. & C. 2S9, 253, 
643. 

STOPPAGE IN TRANSITU. 

Qu<ffre, Whether a vendor of goods 
has a right to stop them in transitu^ 
where the vendee is neither bank- 
rupt nor insolvent. WHmhunt v. 
Bcfwker, 7 Scott, 561. 

STOCK. 

Where a bankrupt had invested 
money in the purchase of stock in a 
fictitious name, for the purpose of de- 
frauding his creditors, the Court of 
Exchequer, on a bill filed by the as- 
signees against the Bank of England, 
ordered the Bank to erase from their 
books the fictitious name, and insert 
that of the bankrupt. Green v. Bank 
o/Englofidt 3 Younge & C. 72ft. 

SUBSTITUTION OF DEBT. 

See Pbtitioming Creditor. 

SUIT IN EQUITY. 
And see Actions and Suits. 
Assignees, in instituting a suit in 
equity, proceed at the peril of costs, 
and the Court will not stay it, on the 
petition of creditors objecting to its 
being continued ; but will refer it to 
the Commissioners, to enquire how 
much of the assets ought to be re- 
tained by the assignees to abide the 
result of the suit. Ex parte May^ re 
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SUPERSEDEAS. 

The Court declined to act on a 
certificate of Commissioners made 
eleven years ago, without first send- 
ing it back to them for review. Ex 
parte MarindiUf re MaruuUn, 4 Deac. 
57 ; S. C. Mont. & C. 2S2. 

Where the bankrupt applies to 
supersede an old commission, on com- 
pounding with his creditors for the 
residue of their debts, and the as- 
signees are dead ; there must be a 
new choice of assignees, and the 
bankrupt must proceed under the 
composition contract clauses of 6 
Geo. 4. c. 16. s. 133. 134. Ex parte 
Monk^ re Monk, 4 Deac. 262, 

SURETY. 

Where, after proof of a debt, a surety 
pays part of it to the creditor, but 
not in discharge of the whole debt, 
the creditor may receive dividends 
on the full amount of his proof. Ex 
parte Coplestone, re Snell^ 4 Deac. 54 ; 
S. C. Mont. & C. 264. 

If a creditor receive dividends up- 
on a debt partly secured by the gua- 
rantee of a third person, the divi- 
dends must not be appropriated to 
the excess of the debt above the sum 
guaranteed, but must be applied rate- 
ably to the whole debt; and the 
surety is relieved from the creditor's 
claim, by the amount of the dividends 
on the part which is secured. Raikes 
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V. Todd, 8 Adol. & £. 846 ; S. C. 
1 Per. & D. 138. 

A discharged insolvent is liable to 
repay his surety^ who pays for him 
after his disobarge an anoiiity due 
before. Jbboii v. Bruere, 6 Bi^g, 
N.C. 698; S. C. 7 Scott, 753. 

SURRENDER. 

A bankrupt was permitted to sur- 
render to a commission issued twen- 
ty-three years ago, where no fraud 
was imputed to him in not having 
previously surrendered ; he paying 
the costs of the meeting for that pur- 
pose. Ex parte Tarleton, re Tark' 
ton, 4 Deac. 178. 

The Court has jurisdiction, afler 
the time for surrendering prescribed 
by the statute has passed by, to direct 
the Commissioners to accept the sur- 
render of the bankrupt. Re Mot'- 
gan, 1 Drury & Walsh (Irish), 582. 

TAXATION OF COSTS. 

Where an Order for the taxation 
of a solicitor's bill is not obtained 
until after his death, his administra- 
trix is not liable to the costs of taxa- 
tion, although more than a sixth is 
taken off; nor are such costs the 
subject of set-off. Ex parte Ham^ 
mond, re Jackson, 4 Deac. 48 j S, C, 
Mont. 8c C. ] 3d. 

On a reference to the registrar to 
tax a solicitor's bill of costs, and as* 
certain what is due in respect of such 
bill, he is bound to inquire into the 
existence of an alleged agreement of 



the solicitor to charge only costs out 
of pocket, and to take such agree- 
ment into consideration, in ascertain- 
ing what is due on the bill. The re- 
gistrar having omitted to do so, the 
matter was referred back to him for 
this purpose. Ex parte Souihallj re 
SouthaU, 4 Deac. 95 ; S. C. UmU & 
C, 346, 65e. 

On a reference to the registrar to 
tax the coats of an action brought 
by assignees, he may tax the co^ of 
an application to this Court for an 
Order to substitute another petition- 
ing creditor's debt, for the purpose of 
enabling the assignees to recover in 
such action. Ex parte StmftUeSt rt 
Southall, 4 Deac. 114; S.C. Mont. 
& C. 346, 656. 

An exception to the registrar's 
certificate on an Order for taxation 
of costs, on the ground that he has 
not made a sufficient allowance in re- 
spect of certain items, mast state 
how much he actually has allowed. 
/6i</. ; 4 Deac. 117. 

TIME. 
{Computation of.) 
The 1 & % Vkt. c. 110. s. 8. enacts, 
that if a trader, afler an affidavit filed 
and proceedings taken against him by 
his creditor, omits to enter into a bond 
&c., he shall be deemed to have com- 
mitted an act of bankruptcy, provided 
a fiat shall issue against him within 
two calendar months from the filing 
of the affidavit. Held, that the day 
of filing the affidavit is to be reckon- 
ed the first day of the two months. 
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E» parU WUihy, re Wkiihy, 4 Deac. 
189; S. C. Mont. & C. 671. 

TROVER. 

See AoTioR — Byidemcs-^Fixtubes 
— Vendoe and Purchaser. 

TRUSTEE. 

A petition to prove against a bank- 
rupt trustee alleged various breaches 
of trust. Heldf that the Court could 
only make the common Order for the 
petitioners to go in and make such 
proof as they were able. Ex parte 
Smith, re Clarke, 4 Deac. 123 ; S. C. 
Mont. & C. 347. 

On the appointment of new trus- 
tee, without the usual reference, there 
must be an affidavit as to his fitness 
for the appointment. Ex parte Pal- 
mer, re Peach, 4 Deac. 177 5 S. C. 
Mont. & C. 364. 

The appointment of a new trustee 
in the room of a bankrupt trustee is 
quite a matter of course, if urged by 
the parties beneficially interested. 
Ex parte Smith, re Dry, 4 Deac. 214. 

The bankruptcy of a trustee is a 
sufficient ground for his removal from 
that office, although he has obtained 
his certificate, and the trust property 
is in the hands of ^ receiver. Baiti" 
brigge v. Biair, \ Beav. 495. 

UNLIQUIDATED DAMAGES. 
See Paoor. 

USE AND OCCUPATION. 
iSe^ Lease. 



USURY. 

The petitioner lent the bankrupt 
1600/. on his promissory note, pay- 
able three months after date, renew- 
able for the same period, at the op- 
tion of the bankrupt ; but so as not 
to exceed the period of eighteen 
months in the whole ; the bankrupt 
undertaking to pay 7} per cent, in- 
terest, and 3 per cent, insurance. 
The note was renewed four times 
successively ; and on each renewal 
the same rate wae deducted for in- 
terest and insurance. Held, that this 
transaction was protected by the 3 & 
4 Will, 4. c. 98. s. 7,, which allows 
any interest to be taken on a bill or 
note not having more three months to 
run, and was consequently not usuri- 
ous. Ex parte Terrtwest, re Poynter, 
4 Deac. 144 ; S. C. Mont. & C. 146, 
351 ; reversing the decision of Court 
of Review, 3 Deac. 390. 

VENDOR AND PURCHASER. 
Jnd 9ee Stoppage ik Transitu. 

B,, a builder, contracted with A. 
and others, trustees of a new hotel 
about to be ereoled by a company of 
proprietors, to build the hotel, except 
as to the ironmonger's, plumber* s, and 
glasiei's work, fbr a specified sum, 
aad covenanted to complete eertaia 
portions of the work within certain 
specified periods, being paid by in- 
stalments of corffesponding dates; 
and that if he should neglect to com* 
pkte any portion within the time 
limited) be should forfeit and pay the 
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Venue* 



sum of 250/. as liquidated damages. 
The agreement then contained a 
clause empowering the trustees, in 
case (inter aUa) B, should become 
bankrupt^ to take possession #f the 
xoork already done by him, and to put 
an end to the agreement, which should 
be altogether null and void ; and that 
the trustees, in such case, should pay 
£., or his assignees, only so much 
money as the architect of the com- 
pany should adjudge to be the value 
ottke XDork actually done and fixed by 
B.f as compared with the whole work 
to be done. The course of business, 
during the progress of the work, was 
for the clerk of the works to inspect 
every article which came in under the 
contract, and none were received, ex- 
cept on his approval. After the 
works had proceeded for some time, 
B. became bankrupt. Before his 
bankruptcy, certain wooden sash 
frames had been delivered by him on 
the premises of the company, ap- 
proved by the clerk of the works, 
and returned to B. for the purpose 
of having iron pulleys, belonging to 
the trustees, affixed to them ; and at 
the time of the bankruptcy, these 
frames, with the pulleys attached to 
them, were at B.'« shop. He after- 
wards, but before the issuing of the 
fiat, re-delivered them to the trustees, 
and the sash frames being afterwards 
demanded of them by B*s assignees, 
they gave an unqualified refusal to 
deliver them up. 

Held^ 1st. That the property in the 
wooden sash frames had not passed 



to the trustees, at the time of the 
bankruptcy. 

Sndly, That they were not entitled 
to retain them under the agreement, 
as being work already done^ they not 
having been fixed to the hotel ; but 
that even if they were within that 
clause of the agreement, it could not 
bind the assignees, inasmuch as their 
right accrued on the bankruptcy, 
whereas the option of the trustees 
was not to be exercised until after 
the bankruptcy. 

3rdly. That the refusal of the 
trustees not having been limited to 
the pulleys, the demand and refusal 
were sufficient evidence of a conver- 
sion by them of the wooden sash 
frames, so as to entitle BJ's assignees 
to recover them in trover. Tripp v. 
Armitage^ 4 Mee. & W. 687. 

VENUE. 

What justifies a change of venue, 
as to the direction of the fiat. Re 
Haines, 4 Deac. 47. 

Under what circumstances the ve- 
nue of the fiat will be changed. Re 
Geachf 4 Deac. 57 \ S. C. Mont & 
C. 145. 

Order made to change the direction 
of the fiat, under very special circum- 
stances. Re Graham, 4 Deac. ^Ifi; 
5. C. Mont. & C. 639. 

Venue refused to be changed to 
London, although creditors to the 
amount of 1 8,000/. resided tliere, and 
only one of importance in the place 
to which the fiat was directed. Sx 
parte Knowles, 4 Deac. 213. 
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Order made for change of venue 
under special circumstances. Ex 
parte Lycett, re Wild, 4 Deac. 272 ; 
S. C. Mont. & C. 642. 

VIVA VOCE EXAMINATION. 
A vivd voce examination will not 
be granted, merely because some 
parties have previously stated facts, 
which they afterwards refuse to de- 
pose to on affidavit. Ex parte Good- 
body, re Freeman, 4 Deac. 59; S.C. 
Mont. & C. 283. 

VOLUNTARY TRANSFER. 

See Fraudulent Preference. 

VOLUNTARY CONVEYANCE. 
B., being in insolvent circum- 
stances, and having several execu- 
tions in his house, to satisfy which 
all his goods must have been sold, at 
the suggestion of one of the execu- 
tion creditors, assigned to him all his 
e£Pects, in trust for the general benefit 
of his creditors who should come in 
and sign the deed. The deed recited, 
that B. "had proposed" to execute 
such assignment. The assignee paid 
the sheriff's officer the amount of the 
executions, and he withdrew from 
possession. Several of the execution 
creditors signed the deed. Within 
three months after the assignment, B. 
went to prison, and subsequently was 
discharged under thj insolvent act. 
Held, that the assignment was not 
voluntary, within the meaning of the 
7 Geo. 4. c. 57. s. 32. Knight v. 
Fergusson, 5 Mee. & W. 389. 

VOL. IV. 



A party largely indebted makes a 
voluntary settlement, and becomes 
insolvent within three years: Held, 
sufficient to avoid the settlement, 
under the 13 Eliz. c. 5. ; and held 
also^ that in order to set it aside, it 
was not necessary to prove that the 
settlor was in a state amounting to 
insolvency. Tonmskends. Westacott, 
2 Beav. 340. 

A bill alleged, that the settlor, at 
the time of making a voluntary set- 
tlement, was greatly indebted ; but it 
did not state the particulars of the 
debts, but referred to a schedule of 
the settlor in the Insolvent Court in 
aid of the suit. Held, that the exis- 
tence of the debts was not suffi- 
ciently put in issue, as against an in- 
fant ; but an inquiry was directed on 
the point. Ibid. 

A conveyance made to a creditor 
for a valuable consideration, suffi- 
ciently strong in itself to influence the 
debtor to make it, is not " voluntary,*' 
within the stat. (7 Geo. 4. c. 57, s. 32.) 
for relief of insolvent debtors, though 
part of the consideration consists of 
a pre-existing debt. Margerison v. 
Saxton, 1 Younge & C. 525, 

A conveyance by a trader of part 
of his property for the benefit of his 
creditors, is not an act of bankruptcy, 
unless executed under circumstances 
of fraud ; and mere conjecture of 
fraud, arising from extrinsic circum- 
stances, will not be sufficient to af- 
fect the title under such conveyance. 
Cattell V. Corrall, 4 Younge & C. 
228. 

c c 
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WARRANT OF ATTORNEY. 
Trover does not lie for the assig- 



Witnesi, 



Dees of a bankrupt against a creditor, 
who sues out execution under a war- 
rant of attorney not filed within 
twenty-one days, if the execution be 
completed before the act of bank- 
ruptcy. The remedy is by an action 
for money had and received, or by a 
special action on the stat. 3 G. 4. c. 
89. Brook V. MitchtU, 6 Bing. N. 
C. 849. 

WIFE. 

The discharge of the wife under 
the Insolvent Debtors' Act (7 Geo. 4, 
c. 57.) before marriage, is a bar to an 
action against husband and wife, in 
respect of one of the scheduled debts. 
Storr V. Lee, 9 Adol. & E. 868 ; S. 
C. 1 Per. & D. 688. 

Semble, that where a discharged 
female insolvent acquires property, 
and marries, whereby the property 
vests in her husband, the statute af- 
fords no remedy by which it can be 
made available to her former credi- 
tors. Ibid, 

In an action brought by the assig- 
nees of a bankrupt for money had 
and received to their use, the wife of 
the bankrupt, who has not obtained 
his certificate, but has released his 
assignees, is not a competent witness 
to prove the payment of a sum of 
money to the defendant by the bank- 
rupt after his bankruptcy. Williams 
V. Williams, 6 Mees. & W. 881. 



WITNESS. 
And see Wife. 

Queere, whether the solicitor to 
the petitioning creditor is a compe- 
tent witness to prove the act of bank- 
ruptcy before the Commissioners. Ex 
parte Rhodes, re Rhodes^ 4 Deac. 
125; S.C. Mont. & C. 119. 

A party, committed by the Com- 
missioners until he shall submit him- 
self as a witness, cannot, at any time 
when he chooses to submit, call upon 
them to sit for the purpose of taking 
his examination, without paying the 
costs of their sitting. Re Stockwiny 
6 Nev. 8c M. 818. 

In an action by assignees for money 
had and received against a sheriff, 
who has sold the goods of the bank- 
rupt under an execution, and paid 
over the proceeds after notice of the 
alleged act of bankruptcy, the sheriff's 
officer who acted in the execution, (if 
he has given the usual indemnity bond 
to the sheriff) is not a competent wit- 
ness for the defendant, under the stat* 
8 & 4 W. 4. c. 42. s. 26. Groom v. 
Bradley, 8 Car. & P. 500. 

{Admissibility^ of Creditor.) 
In a suit by the assignee under the 
Insolvent Debtors* Act to recover 
some property for the benefit of the 
estate, a creditor of the insolvent is not 
a competent witness on behalf of the 
plaintiff; and he is not rendered 
competent by the 8 & 4 Will. 4. c 
42. ss. 26. 27. HoUen v. Heam, I 
Beav. 445. 
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But a creditor, who has sold his 
debt, is a competent witness in sup- 
port of a fiat. Pulling v. Meredith^ 
8 Car. & P. 763. 

{AdmissibUity of Bankrupt.) 
A. and B. were copartners; A. 
retired, and B. took C into partner- 
ship with him. That partnership 
was dissolved, and then B. became 
bankrupt. Held^ that B. was not a 



good witness to prove an agreement^ 
alleged by A. to have been made with 
him by B. and C, to indemnify him 
against the debts of the first partner- 
ship. Warren v. Taylor, 4 Sim. 599. 
The defendant, who had put in his 
answer, but became bankrupt before 
the hearing of the cause, was exa- 
mined as a witness for the co-defen- 
dant. Whitbread v. Jordan, 1 Younge 
& C. 303. 
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